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Using Residual Hearsay

Captain Walter M. Hudson

Introduction
‘What happens when a child witness who is an alleged vic-
tim of sexual abuse; will not or cannot testify at trial and pre-
viously has given a statement alleging the abuse? Or, what
happens when a witness testifies, or is expected to testify, and
previously has made an out-of-court statement that is materi-
ally different or even contradictory to the evidence that the
witness is ‘presenting, or is expected to present, on the stand?
Because this inconsistent statement was made out of court—
and unless it is a statement made by a witness'as defined
under Military Rule of Evidence (MRE) 801(d)(1) or an
admission by a party-opponent—it likely will be considered
hearsay.! More difficulty exists in a sexual crime—such as
the first example cited above—because the alleged crime is
intimate, may have no other witnesses but the accused, and
may involve little corroborating physical evidence.

In such a case, the outcome may hinge on the out-of-court
statement. If the counsel intends to offer the statement for its
truth, it will be considered hearsay, and inadmissible, unless
counsel successfully argues that the statement is not hearsay at
all as defined by MRE 801, or that it falls under one of the
exceptions delineated in MRE 803 or 804.2 Often, the wit-
nesses ‘making such statements are alleged victims and -fre-
quently—because their statements are not excited utterances,3
or given for the purposes of medical treatment4—the only
likely avenues of admission are the so-called residual excep-
tions of MRE 803(24) and 804(b)(5). Much has been written

__Trial Counsel, Oﬁ" ice of the Staﬁ‘Judge Aavocate o -
24th Infantry Dzwszon (Mechamzed) Fort Stewart Georgza -

about resxdual hearsay from a vanety of viewpoints in recent
years.5 This article will (1) examine these two residual excep-
tions in light of the rationale behind excluding hearsay evi-
dence, recent case law, and commentators’ analjées; 2)
indicate methods of admissibility by listing a consistent set of
factors military courts have used; and (3) provide alternative
methods of admissibility to the residual exceptions.

Hearsay Generally

Hearsay is defined as a “statement, other than one made by
the declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted.”¢ Hearsay
is inadmissible, unless the hearsay statement falls under the
so-called exceptions of MRE 803 and 804. Before an exami-
nation of these exceptions can begin, especially of the residual
exceptions, one must analyze why hearsay evidence is consid-
ered inadmissible. In other exclusionary rules—such as
search and seizure—the exclusion rests on how the evidence
was obtained, not on the evidence itself. The objection to
hearsay, however, is made precisely because it is hearsay.” Its
exclusion has its roots in common experience intuitively,
people will prefer first-hand information on serious matters,
especially when momentous decisions must be made.?
Momentous decisions are made especially in criminal trials
where fact finders must decide the guilt or innocence of the
accused.

I The counsel who has relied on this prévious statement tnay impeach the“witness using it, but has major difficulty When attempting to use it substantively. The
evidence is restricted in such a case from using it for that purpose. MANUAL FOR COURTS MART[AL United States, MIL. R. EVID, 105 (1984) [hereinafter MCM].

attempt to bring hearsay before ‘the court rnembers > Id MIL R EVID 607 see also STEPHEN
(3rd ed. 1991) (editorial comment to MRE 607)

2 MCM, supra nofe 1, MiL. R. Evip. 801, 803, 804. "~ -
3 /4. M. R. Evip. 803(2). )
4 Id MiL. R. Evip. 803(4).

5 See, e.g., Holmes, The Residual Hearsay Exceptions: A Primer for Military Use, 94 MiL. L. Rev. 15 (1981); Child, Effective Use of Residual Hearsay, ARMY
Law., July 1985, at 24; Clervi, Military Rule of Evidence 803(24)(B) and the Available Witness, ARMY LAW Nov 1986 at 51 Hooper The Res:dual Hearsay
Exception: An Overview for Defense Counsel, ARMY Law_, July 1990, at 29.

6 MCM, supra note 1, MiL. R. EviD. 801(c). The following are not considered hearsay: .a prior statement made by a witness under oath that is inconsistent ‘with the
declarant’s testimony and was made at trial or other hearing; a statement that is‘ consistent with the declarant’s testimony and is offered to rebu; an express or
implied charge of fabrication or improper motive; or one of identification of a person made after perceiving the person. "Tn addition, admissions in the forms
described in MRE 801(d)(2) are not hearsay.

7 Mortimer R. Kadish & Michael Davis, Defending the Hearsay Rule, 8 LAw AND PHILOSOPHY, Dec. 1989, at 335.

8 Christopher B. Mueller, Post Modern Hearsay Reform: The Importance of Complexity, MINN. L. REv., 383 (Feb. 1992); see also MCM, supra note 1, MiL. R.
EvID. 602.

NOVEMBER 1993 THE ARMY LAWYER » DA PAM 27-50-252 3




If the only reason for exclusion was a preference for ﬁrst— ,

hand information, however, the case for making hearsay inad-
missible is less compelling. A simple preference for one type

of evidence is not a compelling reason to omit or exclude "~~~
another type. Instead, the reliability of a piece of evidence
often goes to that evidence’s “weight,” not its admissibility.

Another argument against hearsay is that the declarant of the
statement often is not subject to cross-examination.® Wig-
more specifically described cross-examination as “the greatest
legal engine ever discovered for the discovery of truth”!0 and
the introduction of hearsay evidence removes much of cross-
examination’s truth- drscovermg power According to Wig-
more: . ol e e R, Al
D T N N F O S L 40 HERIX Y
The theory of the hearsay rule . . . is that the
many possible sources of inaccuracy and
untrustworthiness which may lie underneath
the bare untested assertion of a witness can
"best be brought to light and exposed, if they
exist, by the test of cross-examination. But
this test or security may in'a given instance
be superfluous; it may be sufficiently clear
in that instance, that the statement offered is
free enough from the risk of inaccuracy and
untrustworthiness, so that the test of cross-:
examination would be a work of
supererogation,11 CLELITAY Gl

Wigmore’s statement hlghhghts three 1mportant proposi-
tions: (1) cross-examination is the best way to test a witness’s
statements; (2) hearsay statements generally cannot be so
tested; and (3) nevertheless, cross-examination is not an end
or value in itself—if a statement is trustworthy enough, cross-
examination may be unnecessary, and a hearsay statenient can
be admitted. g

The hearsay rules appear to be congruent, if not identical, to
the Confrontation Clause of the Sixth Amendment, and the
Supreme Court in White v. Illinois recently reinforced this the-

ory by reasserting that “hearsay rules and the Confrontation -~
Clause are generally designed to protect similar values. My
Yet, the Supreme Court’s use of the word “similar® is critical: ™"

the values are only similar; the Confrontation Clause and
hearsay rules are not the same. In the example cited at the
beginning of this article—in which the witness actually

9 Kadish & Davis, supra note 7, at 336

A DN

10 JoHN H. WIGHORE, WIGMORE ON EVIDENCE, §’f367 3d ed’ 1940y

1114 § 1420

SRS R IR BRI

oy (UL

12112 S, Ct. 736 741 (1992) (quotmg Call fornia v. Green 399 U 5.7

13G. WEISSENBERGER, WEISSENBERGER'S FEDERAL EVIDENCE, § 801.1 at 332 {1987).

14286 F.2d 388 (5th Cir. 1961). e HEORG i

1574 at 308. U G REUD A5 EBC Lvelr Ll

WS Ty

.. appears and testifies—the Confrontation Clause has been sat-
isfied, but the hearsay rules are still in operation.

With this example in mind, one can return to the seemingly

tautologous statement that hearsay is objectionable because it

is hearsay.” A hearsay statement has four inherent defects that
can infect it and compromise accurate testimony: (1) the risk
of insincerity or deception; (2) the risk of impaired perception;
(3) the risk of defective memory; (4) the risk of a defect in
narration.!3 While these defects may inhere in any statement,
they are especially dangerous when they occur in hearsay
statements, because the declarant may not be subject to cross-
examination. And even if the witness is present at trial, that
only mitigates, but cannot remove, these risks, because the
circumstances surrounding the making of the statement cannot
be replicated. These risks are considered so dangerous as to
warrant a statement’s exclusion. A statement that falls under
an enumerated exception presumably has a lower risk.
Because a statement that does not fall under an exception
retains a much higher risk, a much more careful analysis of
the statement must be made. -« v

doie L3 GCNUWE UL g SlieBibiiw

SRV AV

History of Residual Hearsay

M i ks

Judges often have used their discretion in determining
whether hearsay statements should be admitted. For residual
hearsay, the landmark case prior to federal codification was
Dallas County v. Commercial Union Association.1* The court
upheld the admission of a fifty-eight-year-old newspaper arti-
cle even though the article was hearsay and did not fit any pre-
vious exception. The court decided that it was unlikely that
the reporter who wrote the article would have falsified its con-
tents and that a low probability existed that a competent wit-
ness could be found to testify about events that occurred
fifty-eight years ago.!5 This case illustrates the difficulty in
codifying all the variants of a rule, and in individual cases, the
importance of judicial discretion in determining, on a case-by-
case basis, when to allow a variant to the rule,

TSI TUOTD DPBD 8 Gl 2 RINATHL a) Lasiditihy g

The federal law f the re51dua1 hearsay arena, however

and ultimate codlflcatlon “of the hearsay rules of ev1dence
This codification took place approximately ten years after
Dallas County, but only after considerable debate and dispute.

Lol A hG DB I T L S TR IR

iariiy

A B R YW DL DR T 2V AT ESRALTDY S0 ARLINLA L SNl
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Originally, the Congress’s Advisory Committee on Proposed
Rules of Evidence had offered a lrst of twenty three ‘illustra-
tions” and a general provision statmg that “A statement is not
excluded by the hearsay rule if its nature and the speclal cir-
cumstances under which it was made offer assurances of accu-
w1tness even though he is avallable »16 In . a revrsed draft two
years later, the advisory commlttee concluded

The preceding 23 except1ons of Rule 803 ,
and the first five exceptions of Rule 804(b)

are designed to take full advantage of the’a
accumulated wisdom and experience of the
past in dealing with hearsay. It would be
presumptuous to assume that a_llposmble -
desirable exceptions to the hearsay rule have
been catalogued and to pass to oncoming
generations as a closed system.!?

In that two-year-period, however, the rule had been altered
significantly. In an interesting example of lawmaking, the
twenty-three “illustrations”—meant to be used as examples
only—became codified as actual exceptions without any clear
reason why this was done.’® A residual hearsay exception
was created that required “comparable circumstantial guaran-
tées of trustworthiness” similar to the other exceptions, and a
note was added indicating that the residual exception did not
contemplate “unfettered discretion” by the judiciary:1® - After
debate in both houses of Congress, the created residual excep-
tions became Federal Rules of Evidence (FRE) 803(24) and
804(b)(5), identical to the Military Rules of Evidence, whlch
later were adopted.20 ; R

In codifying the residual hearsay exceptions, the Sendte Judi-
ciary Committee stated “It is intended that the residual hearsay
exceptions will be used very rarely, and only in exceptional cir-
cumstances . . . [t]he residual exceptions are not meant to autho-
rize major Jud101al revisions of the hearsay rul [s]uch

16 Prehmmary Draft of Proposéd Rules of Ev1dence for

17Revised Draft of Proposed Rules of Evldence for the Umted States Dlstnct Courts zmd Maglstrates S l F R D. 315 (Rule 803 (24)) 437 (note to rale 803(24)y

[heremafter Revised Draft].

,_what the Jud1crary Committee cautioned against. .
eight states have enacted exceptions to their own hearsay rules

Indeed, in admitting such out-of-court statements in a child
sexual abuse case, a judge may appear to be doing exactly
Twenty-

to allow—under certain conditions—children’s statements in
sexual abuse cases to be admissible.22

The analysis does not end here because, after all, legislative
history is history, not law. The words “exceptional circum-
stances” used by the Senate Judiciary Committee are not con-
tained in the actual residual hearsay rules. Moreover, the
meaning of “used very rarely” likewise is unclear. One may
speculate whether it refers to a judge’s time on the bench or
the particular type of case. One further can question how
often “very rarely” really is—whether it means once a month,
a year, or a decade. Indeed, the very stringency of the require-
ments for residual hearsay—particularly the qualification that
the evidence be the most probative available and that it have
equivalent circumstantial guarantees of trustworthiness—
probably will ensure that the residual hearsay rule is used
mfrequently, SO resortmg to this leglslatlve history may be
superfluous. - oy

Despite . the cautlon to use the re51dua1 exceptrons only
rarely, federal courts have often used them as they have seen
fit. As the Flfth Clrcult stated in Umted States v. Mathis,
“Rule 803(24) was desrgned to encourage the progressive
growth and development of federal evidentiary law by giving
the courts the flexibility to deal with new evidentiary situa-
tlons Wthh may not be pigeonholed elsewhere.’ 723 Interest-

SREA ‘&. ¥
1ngly, in the folfowmg sentence the court stated Yet tlght
reins must be held to ‘insure tha

ing our ev1dent1ary rules "u

This tension has resulted in a hodgepodge of different stan-
dards belng apphed m d1fferent federalcrrcults, some ClI‘CllltS

SR sl

1% See Joseph W. Rand, The Residual Exceptions to the Federal Hearsay Rule: The Futile and Misguided Attempt to Restrain Judicial Discretion, 30 Geo. L.]. 873,

876-78 (1992).
19Revised Draft, supra note 17, at 422,

20 See Rand, supra note 18, at 878.

215 Rep. No. 1277, 93d Cong,., 2d Sess. at 20 (1974), reprinted in 1974 U.S.C.C.A.N. 7051, 7066.

22See, e.g., ALa. CODE § 15-25-31, 15-25-34 (1990) (enacted 1989); ARiz. REV. STAT. ANN. § 5.13-141.6 (1989) (enacted 1989): CoLo, Rev. §1aT- § 51335-120
(1987) (other states include Arkansas, Florida, Idaho, Minnesota, and Ohio); see also Mary Misener, Children’s Hearsay Evidence in Child Sexual Abuse Prosecu-

tions: A Proposal for Reform, 33 CriM. L. Q., 1990-91, at 377.
23559 F.2d. 294, 299 (5th Cir, 1977).

M1d.

D R RN B Y 1 & TSI T e R U S R Al R e

255ee Rand, supra note 18, at 877-85 for an illustration of the many different standards that have been vsed.
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rule, the drafters intended it to “be employed in the same man-
ner as it is generally applied in the Article III courts.”26
Therefore, when the military adopted the identical rules for
residual hearsay in—1979, it adopted a rule that subsequently
has caused difficulty and sometimes even confusion within its
own judicial system.??

Military Rule of Evidence 803(24) makes admissible

[a] statement not specifically covered by
any of the foregoing exceptions but having
equivalent circumstantial guarantees of
trustworthiness, if the court determines that
(A) the statement is offered as evidence of a
material fact; (B) the statement is more pro-
bative on the point for which it is offered
than any other evidence which the propo-
nent can procure through reasonable efforts;
and (C) the general purposes of these rules
and the interests of justice will best be
served by admission’ of the statement into
evidence. However, a statement may not be
admitted under this exception unless the
proponent of it makes known to the adverse
party with a fair opportunity to prepare to
meet it, the intention to offer the statement
~and the particulars of it, including the name
and address of the declarant.28

Military Rule of Evidence 804(b)(5), which deals with
unavailable witnesses, has identical language. Since the resid-
ual hearsay exceptions have been adopted, the military courts
frequently have addressed the admissibility of evidence under
the provisions of MRE 803(24) and 804(b)(5).

Clauses (A) and (C) of MRE 803(24) have been the subject
of little controversy. Establishing that a statement is offered
as evidence of a material fact—a fact that is céntral and
important to the case—generally is very uncomplicated.
While an opposing counsel may say—in the interests of jus-
tice—that residual hearsay only should be used rarely, in the
area of familial abuse cases, the Army Court of Military
Review (ACMR) in United States v. Rousseau has stated that
“[ml]ilitary society has a compelling interest in protecting the

welfare of a soldier’s family. For that reason, the residual
hearsay exceptions are particularly well suited to the type of
hearsay problems which arise when one family member falls
victim to the aggressions of another family member.””?

Over the past thirteen years, the other parts of the rule, in
particular, what are meant by “more probative . . . than any
other evidence,” and “equivalent circumstantial guarantees of
trustworthiness” have been the source of debate and contro-
versy. Consequently, military courts have determined the
admissibility of residual hearsay statements by examining
their probative value and on the basis of a number of reoccur-
ring factors to determine whether the statements are trustwor-
thy enough to warrant admission. In contrast to the vast
number of federal courts, using a broad range of different fac-
tors, the military courts—because they only have one court of
appeals—have been more standard in applying these factors.
Consequently, it is easier to compile a list of the criteria which
the military courts consider in making an admissibility deter-
mination.

The Judicial Standard

Any discussion of these criteria should be prefaced by
examining the judicial standard for admissibility. Admitting
evidence under the provisions of MRE 803(24) or 804(b)(5)
lies within the sound discretion of the military judge, and
this decision will not be disturbed unless the military judge
clearly abuses that discretion.3¢ Abuse of discretion, however,
is a somewhat amorphous concept. In applying his or her
discretion, the judge is allowed great leeway in making a
determination and is not bound by the rules of evidence
except those dealing with privilege.3! Thus, for example, the
military judge can consider other inadmissible hearsay when
making his or her determination whether a statement should
be admitted.

An important federal case dealing with residual hearsay,
Huff v. White Motor Corp. contains a standard definition of an
abuse of discretion.32 The Seventh Circuit in Hyff stated that
if an appellate court arrives at a “definite and firm conyiction
that the court below committed a clear error of judgment in
the conclusion it reached and that the error was prejudicial,
[the appellate court] must reverse . . . .33 The standard is par-

26MCM, supra note 1, MiL. R. EvID. 803(24), SALTZBURG, supra note 1, at 812 (Drafters Analysis of MRE 803(24)).

27Exec. Order No. 12,198 (12 Mar. 1980).
28MCM, supra note 1, MiL. R. EvID. 803(24).
2921 MLJ. 960, 965 (A.C.M.R. 1986).

30See Holmes, supra note 5, at 36-42.

3IMCM, supra note 1, MiL. R. EvID. 104(a).

32609 F.2d 286, 291-92 (7th Cir. 1979) (quoting In re Josephson, 218 F.2d 174, 182 (1st Cir. 1954) (citations omitted).

37d. at 291.
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ticularly important in cases dealing with residual hearsay.
The lower court judge usually has admitted evidence that is
critical—often a statement by an alleged victim. The court
then must scrutinize carefully the statement’s reliability. Mili-
tary courts have accepted or rejected statements not only for
one reason, but for several reasons taken together.

The Case of Idaho . Wrtght

In 1990, the United States Supreme Court in Idaho v.
Wright, further delimited the military judge’s discretion in
determining whether or not residual hearsay should be admit-
ted.3¢ The Idaho Supreme Court had ruled that statements
made by a two-and-one-half-year-old alleged victim of sexual
abuse to a pediatrician were inadmissible because their admis-
sion violated the Sixth Amendment S Confrontatron Clause.
The Idaho Supreme Court held that the statements did not fall
within a traditional hearsay exception and lacked ‘particular-
ized guarantees of trustworthiness.”5 The Supreme Court
affirmed the Idaho Supreme Court’s dec ing on its
previous opinion, Ohio v. Roberts,36 the Supreme Court stated
that the standard for adm1tt1ng hearsay was that ‘the counsel
seeking to admit the evidence must produce or demonstrate
the unavailability of the declarant whose statement the coun-
sel intends to use and the statement only can be admrtted if it
has “adequate indicia of reliability™ also l(nown as partrcu—
larized guarantees of trustworthmess 37 Havmg prev1ously
noted in Qhio v. Roberts that “rel1abrlrty 1s mferred w1thout
more in"a case which falls within a firmly rooted
exception,”3® the Court then examined the evidence in Wright,
noted it did not fall within such an exception, and stated that
such evidence must be so reliable that | testmg by cross exami-
nation would add little to rts relrabllrty A

Furthermore, the Supreme Court in Wrzght stated that guar-
antees that ‘make such évidénce reliable must be drawn from
the circumstances that surround the making of the statement

34110 S. Ct. 3139 (1990).

351d. at 3152-53.

36100 S. Ct. 2531 (1980).

3 Wright, 110 S. Ct. at 3146-47.

3814, at 3146 (quoting Roberts at 2539).
39/d. at 3150.

014,

41d.

25d.

Bd

4436 M.J. 183, 188 (C.M.A. 1992).

[P A

_expressly forbrds fifteen sta

and render it worthy of belief and “not by reference to other
evidence at trial.”40 Allowing such corroborating evidence to
be used would “permit admission of a presumptively unreli-
able statement by bootstrapping on the trustworthiness of
other evidence at trial.”4! The Supreme Court, therefore, stat-
ed that the lower court’s reliance on the presence of physical
evidence to indicate abuse, the opportunity of the respondent
to commit the offense, and the older daughter’s corroboratmg
identification of the accused were “irrelevant to a showing of .

‘particularized guarantees of trustworthiness.””#2 The remain-
ing factors that the lower court consrdered——whether the child

" had a motive to liein m klng the statements and whether the

statements were of the type that one would expect a child to

4fabrrcate—were relevant and could be used.43

ENTL GEE g PRI SRS

' Idaho 12 Wrzght is a watershed case 1n the area of res1dual

hearsay, but it leaves some unresolved problems For exam-

ple when 1ts standard of

“his concurrrng op1n1on m' Umtedw States v Lyons, Judge Cox

:"ﬂ%éhild’s out-of-court statement fifteen require corroboration of

‘the act the ‘statement ‘speaks of before the statement of an
unavailable child can be admitted 45 What the Supreme Tourt
tes exphcrtly requ1re for an

varlable witness, muc

less, the Criminal Law Drvrsron of the O?f' ice oJf tffe Tudge

Advocate General; United States’ Army, sent; a message 1n Ti uly

' 1990 statmg that Idaho v. Wrzght

45The states requiring corroboration of the act are: Colorado, Florida, Idaho, Illinois, Indiana, Maryland, Minnesota, Mississippl, New Jersey, Oklahoma, Oregon,
Pennsylvania, South Dakota, Utah, and Washington (taken from NATIONAL INSTITUTE OF JUSTICE, WHEN THE VICTIM IS A CHILD, 91 (2d ed. 1992)) [hereinafter

‘WHEN THE VICTIM IS A CHILD].
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overrules military cases which indicate that
corroboration and reputation of declarant for
trustworthiness may be used to satisfy the
Sixth Amendment requirements. . . . “"Rather
than relying on the residual hearsay rules,
counsel would be wise to rely upon the
firmly rooted hearsay exceptions [such as]
Military Rules of Evidence 803(2), 803(3),
803(4), 804(b)(1), and 801(D)(2)(E).46

The military courts in recent cases, however, increasingly
are questioning such a sweeping interpretation of Wright. In
addition to Judge Cox’s question in the Lyons case, Judge
Crawford, in her concurrence, stated that because the witness
was available, the Idaho v. Wright restriction should not
apply.4’ In United States v. Martindale,*® the relationship
between the Confrontation Clause and the hearsay rules
_ received the most extensive analysis in any military case fol-
lowing Wright.49 In Martindale, which involved alleged child
sexual abuse, the lower court admitted a child’s out-of-court
statement under the residual hearsay rule. The child had testi-
fied 4t a pretrial hearing and recalled talking to NIS agents,
but “either could not remember acts of sexual abuse or chose
not t0.”50 In admitting the statements, the lower court Judge
found the child unavailable under MRE 804(a)(2) (persistent
refusal to testify) and MRE 804(a)(3) (lack of memory). The
Navy-Marine Corps Court of Military Review (NMCMR),
however, found the child available for Confrontation Clause
purposes, “[Tlhe presence of the witness and the content of
the expected testimony were sufficient to satisfy the Con-
frontation Clause’s requirement to afford the opportunity for
effective cross-examination.”s! '

Having made this critical distinction, the NMCMR went
even further and distinguished the reqmrements of the Con-
frontatxon Clause’s. partlcularlzed guarantees of trustworthi-
ness” and residual hearsay’s “equivalent circumstantial
guarantees of trustworthiness” as not being identical.52 Not-
ing that the Confrontation Clause “focuses primarily on the
mechanism of cross-examination . . . [and] directly promotes a

, dence in the case of Wright itself, that i IS

symbolic value—public confidence in the fact-finding
process”33—the NMCMR further said _

The objective of the hearsay rules appears, to
be more pragmatic . . . we are of the view
that if the fundamental objectives of the
Confrontation Clause, including its symbolic
goal, have been achieved, there is no pur-
pose to loading baggage on the hearsay rules
which interferes with their sole objective of
advancing the quest for the truth. More
specifically, we see no reason to impose an
arbitrary limitation on the range of circum-
stancés the military judge may consider
when detennihing whether hearsay possesses '
“equivalent circumstantial guarantees of
“trustworthiness” justifying its admission to ‘
“thé’hearsay rule ... when the Confrontation
Clause is otherwise satisfied, the military
judge possesses the discretion to consider the
totality of circumstances including corrobo-
“rating evidence, in determining whether
hearsay has equlvalent c1rcumstant1a1 guar-

CREpfe TEAE 02

antees of trustworthmess sa

The Aif Force Court of Mxhtary Review (AFCMR)—in
United States v. HansenS>—was even more restrictive in its

mv1ew of Wright. The AFCMR found that the Supreme Court’s

1tat10n only applied to the ext

:corroboratlng evi-

_the testimony of the declarant’s sister, and
the results of the declarant’s physwal exami-
nation. Because there was no evidence of
any admissions by the defendant that factor

..._was not before the Court in Wrzght There-
fore ... we do not beheve anht precludes,
in all cases, lookmg to an accused’s confes-
sion or admissions when assessing the relia-
bility of a hearsay statement56

46 Message, Dep’t of Army, DAJA-CL 111600Z, SUBJECT: Hearsay Rules (July 1990).

47 Lyons, 36 M.J. at 188-89.

4836 M.J. 870 (N.M.C.M.R. 1993).
491d. at 875.

50/d. at 877.

S11d. at 877-80.

521d. at 880.

S31d.

S41d.

3536 M.J. 599, 607 (A.F.CM.R. 1992).

S61d.
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Consequently, the AFCMR ruled that the use of the accused’s
confession to corroborate a child’s out-of-court statement was
proper ‘ e o e e AR BRIV Yy Sr Ve

The military courts apparently are dlsnngmshlng the initial
view about corroboration and a strong possibility exists that
the United States Court of Military Appeals (COMA) will
hold that Idaho v. Wright does not apply when a witness is
considered available for Confrontation Clause purposes. The
possibility also exists that the Supreme Court itself may modi-
fy its stance. Idaho v. Wright was narrowly decided by a five
to four vote with a vigorous dissent by Justice Kennedy.5 In
some ways, Wright appears to be an oddly reasoned decision.

The premise for the delimitation is hard to grasp because no -

statement exists in a vacuum, but always is judged in relation
to other statéments and events. For example, in determining
whether a statement is an excited utterance under MRE
803(2), the military judge first must find whether the event
that triggered the utterance would be considered startling.
The problem is compounded when one’ exammes ‘the two fac-
tors the Supreme Court allowed for consideration—the child’s
use of unexpected terminology and the absence of motivation
to fabricate. How can'these factors be used thhout reference
to other reliable extrinsic evidence to show such use was
unexpected and the chlld was not fabrlcatmg’7 R

Any counsel who intends to use residual hearsay should be
aware of the current controversy surrounding corroborative
evidence. From a conservative viewpoint, it might be wise to
refrain from using corroborative evidence until the COMA

provides further clarification. If a witness is “available” t
satisfy the Confrontation Clause, however, a strong argument

can be made that the judge is within his or her dlscretlon 1o

consider corroborating evidence prohibited by anht

Factors for Admissibiliy

Looking at the military cases over the past thirteeniyvears',»
and keeping in mind the controversy surrounding /dako v.
Wright, counsel can use a checklist as a guide in detenmmng

whether a statement can be admltted under the provisions of

MRE 803(24) or 804(b)(5) In the case law, military courts
consistently have used twelve criteria, or factors—apart from
corroborative evidence—in determining whether a statement

should be admltted as re51dual hearsay." For the moving coufi- -

sel, the more of these criteria that can be sansﬁed the greater
the odds for successful admission.

The twelve factors that military courts have considered for
admitting residual hearsay are: (1) whether other equally pro-

57110 S. Cr. 3139, 3153 (1990) (Kennedy, J., dissenting).

bative evidence is available; (2) whether proper notice has
been given that residual hearsay is to be used; (3) whether a
clear showing has been made as to why the evidence is
required; (4) whether the declarant’s statement was taken
under oath or sworn; (5) whether the statement was written in
his or her own hand, by someone else, or videotaped; (6)
whether the statement was detailed; (7) whether the taking of
the statement took place in a noninterrogatory setting; (8)
whether the statement was made to a disinterested third party;
(9) whether leading questions were asked of the declarant;
(10) whether the declarant is available or whether the unavail-
ability has been clearly established; (11) if a child was the
declarant, whether the statement was beyond the range of his
or her experience; and (12) whether the state of mind of the
declarant at the time the statement was made indicates the
statement is reliable.

The twelve factors can be categorized further as follows:
~ 1. Other equally probative evidence?
Trial Factors

2. Clear showing why evidence required?
3 Proper notice ‘given?

Objeciivé Factors

. Statement undér oath/sworn?

. Statement handwritten/videotaped?

. Statement detailed?

. Statement made in noninterrogatory sef-
tmg"

8. Statement made to disinterested third
" party?
9. Leading questions asked?

‘Subjective Factors

10. Wltness ava11ab1e/unava11ab111ty estab-
 lished?
11. If child, beyond range of experience?
12. State of mind of declarant at time of state-
oment?

Even though other commentators have created similar lists,58
these factors, or factors similar to them, often are simply laid
out in succession without any real attempt to understand the
relationship between them. But these factors can be subdivid-

58 During the March 1993 Conference for Army judges in Washington D.C., a discussion took place on the use of factors for a judge to consider when deciding the
admissibility of hearsay statements. One military judge subsequently submitted a list of factors that he used in determining “particularized guarantees of trustwor-
thiness” when evaluating hearsay evidence. Generally the factors that he employed—apart from corroborating evidence—fall under one of the twelve developed

here. Hawever, as is noted in the letter that accompanied the factors, many of the factors predate Wright and “may no longer be viable.”

See Letter, JALS-TJ,

United States Army Legal Services Agency, subject: Trustworthiness Factors in Evaluating Admissibility of Hearsay Statements Memorandum for All Military

Tudges (3 May 1993).
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ed. Factor one—the question of the evidence’s probative
value—should be separated from the factors which indicate its
rruthfulness. - Factors two and three are, for the most part, in
the control of the counsel seeking admission of the evidence.
Factors four through nine all are somewhat objective, and fair-

ly easy to verify factually, though less within the control of'

the moving counsel. Factors ten through twelve are subjective
factors, more difficult to verify, and generally not w1th1n the

moving counsel’s control. ETSPIY

Factor one estabhshes probatrve value. The second set of
factors focus on the legal and procedural bases for admitting
the statement-—these “}t\na& yfacﬁto}rs’”rggtenmne how procedu—
rally sound admrssron is. The third and fourth set of factors
deal with “01rcumstant1a1 guarantees of trustwor; i The
third set of factors focus not on who made the. statement but
fo whom the statement was made, while the fourth set of fac-
tors focus on the declarant and | the declarant’s .nental state at
the time the statements were made. Probative value is a ques—
tion of controversy On the other hand the “trial factors”
always should be achieved by the. movmg party. The third set
(objective factors) and fourth set (subjective factors) need to
be weighed in relation to one another—the actions of the per-
son who received the statement in relation to the availability
and the state of mind of the decl: an When exammmg the
totality of these factors, if the evidenc is more probatlve if
the “trial factors” have been achieved by the moving party, if
the third set of factors indicate ‘the statement is objectively
reliable and the fourth set, 1nd1cate the declarant s reliability,
the requirements should bé met and the counsel should suc-
ceed in having the statement admrtt‘edL e

A second point to consider when using factors that assist in
determining a statement’s trustworthrness 1s that the explicit
language of the Tule requires only eqmvalent ‘circumstantial
guarantees of trustworthmess not exceptional circumstantial
guarantees. Nothmg requires that the statement be absolutely
reliable.® A counsel seeking admission must be on guard of a
Judge who—albeit umntentronal]y—creates a near impossible
standard. A judge should not run together the often invoked

“used in exceptional c1rcumstances” (ifself not in the rule)
with the “equivalent guarantees” standard to create an excep—
tional guarantées” standard. The * exceptronal” or “rare” stan-
dard arguably falls under the clause (C) ‘interests of justice”
criterion in the rule. But the questlon “when should it be
used?” should not be confused’ with “how. rehable is it?”
Rather, the proponent of the residual hearsay statement is

requrred under the rule only to show that the statement has the

59 See Child, sipra fiote 5, at 26 for Turther discligsion: i+ -

60 See United States v. Hines, 18 M.J. 729, 733-34 (A.F.C.M.R. 1986).

same level of trustworthiness ‘as the least tristworthy excep-
tion in MRE 803 and or 804.%0 ‘With this in mind, an exami-
nation of the factors follows. Although this list is not
complete, it encompasses many of the factors that can be uti-
lized, in one form or the other, by military courts following
Idaho.v. Wrzght regardless of the w1tness s avarlabrhty

S VRS e i 3 \yt‘“-r SRR iR Gnt
Wherher Other Equally Probattve
Evzdence is Avculable

0
2543

SRR PRy

,,,,,

probatrve as other evrdence but the most probatrve concern-
ing the partrcular 1ssue at hand Ev1dence has probative value
“If it tends to: prove the issue m dlspute 61 It generally has
nothlng to do wrth the credxblhty of a witness: “Credibility . .
goes 1o, the quahty or power of i msprrmg belief.”62 Ev1dence
Wthh 1s cons1dered probatlve on the other hand,

note rsay evidence that has a greater
tendency in loglc to establish the fact for
“which it 1s offered as more hkely than other
available evidence . ... This méans that the
court must decide whether the link between
“the evidence and the fact for ‘which it is
‘offered is log1ca11y shorter ‘and tighter than
™ the lmk from other available evrdence to the
LA faCt ln ISSUC 63’“\’ GO phhe ks G L e

ask wiublna o

wa W Qe

REIEN

EFA NG

Vi Lot din E PR TR AN R E e

I e o ST

Where resrdualqhearsaynmost often is used——chlld abuse:'

cases this requlrement is satisfied when the all-too-familiar
pattern occurs: a child makes an out-of-court statement about
alleged abuse and then will not, or cannot, testify at trial.
When this occurs, the “most probative” element is readily sat-
isfied: the alleged crime probably has no other witnesses and
little doubt exists that the statements by the alleged victim are
the crucial ev1dence m the ase. -

~ While the most probatlve requ'irement may be rather easy
to satrsfy m such a cas stances may occur when statéments
made by someone other than' the’ alleged vrctlm are in fact the
most probatlve TIn the federal .case f'“Umted States V.
Shaw, the a 50
worker to whom even- year—old g1r1 had. revealed that she
had beén sexually abused. 64 Even though the girl had testified

it heah

-~y vhenps

61 United States v. Wiley, 36 M.1. 825, 829 (A.CM.R. 1992) (quotmg United States v. Ball, 547 F. Supp. 929 (E D. Tenn 1981))

SRR CHE

& Id (quotmg Dav1d A Sonenshem The Reszdual Exceptrons to the F ederal Hears'ay Rules: 2 Excepttoﬂs in Search af a Rule 57 N Y.U. L REV 867 (1982)

SR Hhdie

64824 F.2d 601 (Sth Clr 1987) cert. demed 484 U S 1068 (1988)

RGBT e T D e s e e i e
e
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Elghth Crrcurt penmtted the test1m0ny "of a social
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at trial, the social worker was allowed to testify as to what the
girl told her under the provisions of FRE 803(24). On review,
the Elghth Circuit upheld the district court’s rulmg statmg that

.. The district court reasoned that [the soc1al
worker’s] testimony was “more probative”
than [the alleged victim’s] for several rea-
sons. [The social worker’s] testimony
reflected the first known testimony [the vic-
tim] made to anyone about the sexual inci-
dents. The hearsay statements were made
just days after the last sexual incidents. And .
most importantly, they contained specific
details as to the dates of the incidents,
details that [the victim] could not provide at
trial .65

Especially in a case involving a young child, the point is not
to assume that the child’s testimony is necessarily the “most
probative” available. If, however, counsel intend to introduce
first known, recent, and detailed evidence as in Shaw, the
record clearly must indicate that the evidence is more proba-
tive than the alleged victim’s testimony.

In United States v. Giambra, on the other hand, the COMA
stated that the victim’s own testimony at trial was more proba-
tive than the mother’s recounting of her daughter’s
statements.66 It will be more difficult to show that an out-of-
court statement is more probative when such a witness is
available. Addmonally, in Giambra, unlike Shaw, the mother
did not provide specific details that the daughter was unable to
provide. Similarly, in United States v. Valdez, the deceased
victim had made statements to her sister that she had been
beaten. The ACMR found that such evidence—admitted
under MRE 804(b)(5)—was cumulative and therefore, inad-
missible. Ample physical evidence existed to show that the
child had been abused and neglected by the accused.67

The situation discussed at the beginning of this article—
when a witness is available for trial, appears and testifies as a
witness, and later recants the former testimony-—would
appear to be one of the most difficult scenarios for admissibil-
ity under the rules. After all, what can be more probative than
a witness’s in-court testimony? Indeed, in United States v.

6514 at 610.

6633 M.J. 331, 333-34 (C.M.A. 1991).
6735 M.J. 555 (A.C.M.R. 1992).

6828 M.J. 544, 547-48 (A.F.C.M.R. 1989).
69 See Holmes, supra note 5, at 66-7.

7022 M.J. 61, 68 (CM.A. 1986).

Nd.

7221 M.J. 960, 964 (A.C.M.R. 1986).

Fisher, the AFCMR found that an unavailable witness’ state-
ment was inadmissible because it was not the most probative.
Arguably, the proponent could have called other witnesses to
testify to the same issue: .

As we read the record there were other wit-
nesses clearly available to the prosecutor.
The Government reported at trial that anoth-
er military member . . . would stand on his
Article 31(b) . . . rights. However this rep-
resentation does not explain why the Gov-
ernment failed to grant immunity. A second
witness implicated the accused and seem-
ingly provided all the corroboration needed . . .
Nevertheless . . . the prosecution used the
document [of the second witness] solely to
impeach . . . .68

If that case occurs when a witness is unavailable, trying to
establish probative value with an available declarant might
appear quite difficult.

However, in most cases involving the use of residual
hearsay—intrafamily abuse cases—distinguishing the circum-
stances from Fisher should be relatively simple. In these
cases, the alleged crime most likely has no other witnesses
than the alleged victim. - The statement, therefore, is not just
direct evidence, but most likely the only direct evidence avail-
able. Consequently, it should be considered more probative
than any expert or circumstantial evidence.t® Additionally, as
the COMA stated in United States v. Lemere, situations exist
when a “declarant’s earlier statement may be more probative

_than his current testimony.”’® The COMA further noted that

this is the premise of one of the hearsay provisions, MRE
803(5) (recorded recollection).”!

In the case of a recanted statement, an argument for admis-
sibility under residual hearsay—under MRE 803(24)—can
possibly be made on two grounds. Counsel can use the
court’s rationale in United States v. Rousseau, if the original
statement closely approximates a statement against penal
interest—MRE 804(b)(3)—except that the witness is avail-
able.”2 Counsel also can use the rationale of the ACMR in
United States v. Whalen and argue that the statement in ques-
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tion closely approximates a prior-inconsistent statement—
MRE 801(d)(1)(A)—except that the prior statement did not
occur at a prior judicial proceeding.’3 Counsel should careful-
ly examine the declarant’s state of mind at the time of the
statement to determine if bias existed. Indeed, this is the one
instance when an examination of evidence’s probative value
actually involves an examination of the factors used in deter-
mining trustworthiness: because the same person is saying
opposite things, the more truthful | statement necessanly will
be the more probative. RN

Trlal Factors
e LU Andain
Whether Proper Notlce Has Been Given that
Residual Hearsay Is Gomg to be Used ~

v S GEDNEH OSILHLOD
In order to admlt a statement under MRE 803(24) or
803(b)(5), counsel must give prior notice “to the adverse party
sufficiently in advance of the trial or hearing . . . .” and the
notice must include “the intention to offer the statement and
the particulars of it, including the name and address of the
declarant.” Notice is important for the residual exception: a
competent attornéy will be prepared to oppose admission
under an enumerated exception. If the statement is to be
offered under the residual exception; on the other hand, the
opposing counsel cannot be on guard that he or she should
argue against its admission.74 Precedent exists in federal
court, however, for using a “flexible” approach and allowing
notice to be given immediately before or during trial. If the
proponent is relatively innocent of failing to notify due to gen-
uine surprise, or if the opponent has been constructively nofi-
fied of the use of the evidence and if a continuance is
available to cure a failure of notice, then federal courts have
allowed this explicit requirement to be relaxed.”> This is
especially true in intrafamily child abuse cases: the accused
most likely knows the child who made the statement and may
be the reason the child is not testifying and causing the need

to resort to the residual exceptlons in the first place.76
o i N REEIENN RELTLLY WG Do BRI S VI s0Q0
ThlS isa rauonale for unforeseen events and not a justifica-
tion for 1gnor1ng the explicit instruction of the rule. What

315 M 872,878 (A.CMK. 1983}

74Rand, supra note 18, at 6,

often happens is that ourisel prepares to offer a statement
under a’ spec1flc exception not requmng notice and must turn
to the residual excéptions after an unfavorable ruling.”7 To
avoid a possible issue, counsel should give notice as soon as
possible that he or she intends to offer a statement under the
provisions of MRE 803(24) or MRE’ 804(b)(5) In two
respective Air Force and ACMR cases, United States v. Slo-
vacek, and United States v.”Valdez—both involving child
abuse——the respectlve c‘ourts he]d that no proper notice was

admissibility.”8 Very simply, the wriftéii notice with all the
information required by MRE 803(24) and §03(b)(5) should
be made a patt of the record and the date the proponent noti-
fied the opposing cofuﬁsel should be given as well.

Whether a Clear Showing Has Been Made
Wh} 1he Ewdence [s Requzred
The court in Huﬁ‘ V. tha‘e Motor f’orp prov1des the ratlo—
nale for [hlS factor - ‘

of the trial court’s discretion [the appellate

court is] greatly aided when the record con-

tains a’statement of the reasons for the rul-

ing [and in the absence of such a ruling] the
appellate court has little choice except to

= attempt to replicate the exercise of discre-

" tion that would be made by a trial ]udge in

' makmg the rulmg ‘ :

L MR IR I

In the military courts, two cases have occurred in which the
lack of clear reasons in either the offering or the admission of

“the Tesidual hearsay was a factor in excludlng the evidence—

Umted States v. ermbrago and United States V. Va,la'ez81
soard agedte o WSy e E SROIRVITT B s PP RTINS
In Giambra, the COMA indicated that the failure by the
moving party in offering the evidence to establish a clear rea-

-son for admitting a residuial hearsay statement was a reason

for its 1nadm1551b111ty In that case, a mother of a rape victim
gave a wrltten sworn statement—even though she was not

e sy wroey G
NS IR ES I

SUAMARL. 8rdELAVE MR LOSEOGE SV RONTRS DLG0- 2 BAUW B

75 See Furtado v. Bishop 604 F.2d 80 (1st Cir. 1980); United States v. Calkins, 906 F.2d 1240, 1245 (8th Cir. 1990); United States v. Panzerdl Lespier, 918 F2d

313 (Ist Cir. 1990).
76 See Child, supra note 5, at 31.

Mid.

78 United States v. Slovacek, 21 M.J. 538, 539-40 (A.F.C.M.R. 1985) aff"d 24 M.J. 140 (C.M.A. 1986); United State v. Valdez, 35 M.J. 555, 563 (A.C.M.R. 1992

79609 F.2d 286, 291-92 (7th Cir. 1979).
8033 M.J. 331, 333-34 (1991).

8135 M.J. 555, 565 (A.C.MLR. 1992).
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administered an oath—in which she described a conversation
she had with her daughter who stated that the accused had

touched her and that the accused had made several statements

‘to her implicating himself.82" The statement was offered and
admitted, even though both mother and daughter were avail-
able to testify.83 In reversing, the COMA noted that the gov-
ernment never clearly indicated in‘its trial brief why it wanted
the statement admitted—its relevance is difficult to ascertain
when both the mother and daughter were available to testify.84

- : S T N AP IE L TU V- ST S 3k
* The Valdez case illustrates the 'second proposition: the fail-
ure of the trial judge to make any specific findings that the
statements admitted had “circumstantial guarantees of trust-
worthiness.”85 Without any record, the appellate court was
placed into the situation described it Huff: it was forced to
substitute its discretion for that of the trial judge’s. In such a
case, lacking the factual coritext of the lower court to make its
decision, it is little wonder that the appellate courts would be
prone to overturn decisions admitting such evidence.

The solution is simple: because prior notice is"a require-
ment anyway, an’ attempt to offer statements into evidence
under the residval exceptions should be done in an Article
39(a).session prior to trial on the merits.86 This procedure not
only permits notice to the opposing party and to the military
judge, it also allows for a factual record to be created. The
military judge should make specific findings.87 The moving
party has the responsibility not only to present during the
motion a clear and complete reason why the statement should
be admitted, but also to ensure that the military judge makes
specific findings on the evidence’s admissibility, especially
stating the factors considered in‘ifiaking the determination.

Objective Factors

Proper notice and a clear showing are, to a great extent,
within the confrol of counsel seeking admission of the state-
ment. The next set of factors—whether the statement was
made under oath or sworn to; whether it was handwritten or

videotaped; whether it was detailed; whether it took place in-a
noninterrogatory setting; whether it was taken by a disinterest-

82 Giambra, 33 ML.J. at 333-34.

8314 TR D T s ey

841d.
85Valdez, 35 M.J. at 565.
86 See Holmes, supra note 5, at 96-7.

8 1d.

ed third party; and whether leading questions were asked—
concern the making of the statement itself, and focus on the
person’to whom the statement was made. By the time the
motion is made seeking admission of the statement, much of
the issue concerning this set of factors has been resolved, per-
haps negatively for the moving party. Counsel, however,

" should not resign thémselves to fate or circumstances. Rather,

the importance of this set of factors indicates that counsel
must anticipate difficulty and prepare for usage of residual
hearsay (without interfering improperly with an investigation).
In cases when a strong chance exists that an out-of-court state-
ment may have to be used—that is, sexual or physical abuse
cases involving children, or spousal abuse cases—counsel
should ensure that interviewers—whether they are law
enforcement agents or social workers—know the questioning
methods that may help or hinder the case. This requires a
good working relationship with the counsel and the local
agencies that may take time and effort in developing, but such
a cultivated relationship may prevent mishaps later.

ChGTRD it LI AR RSN
~. Whether the Declarant’s Statement
Was Taken Under Oath or Sworn-

Military courts, in determining admissibility, frequently
consider whether or not the statement was taken under oath.
This factor is consistent with many federal courts. As one
court observed, “It is fundamental to our system of justice

“‘that'men should not be allowed to be convicted on the basis

of unisworn testimony.’”’88 - A sworn statement is not disposi-
tive—it always is cited as just one of several factors in deter-
mining admissibility. Furthermore, what makes a sworn
statement compelling should be examined. Two reasons exist:
(1) the possibility of sanction—particularly criminal sanc-
tion—against ‘one who makes a false sworn statement; and (2)
the sacred nature of oath taking itself. Thus, a “subjective”
aspect exists—the declarant’s state of mind is important
because it is imiportant to know whether the declarant under-
stands the presence or absence of an oath. With regard to
child witnesses, at least one study shows that most children
can provide legally acceptable definitions of “promise” by the

“age of five.89 In many cases, however, it is absurd to say that

counselors, parents; or other nonlaw enforcement persontiel

38 United States v. Love, 592 F.2d 1022, 1026 0.9 (6th Cir. 1979) (quoting United States v. Morlang, 531 F.2d 183, 190 (4th Cir. 1975)).

89Gina Richardson, Beyond Vocabulary: Asking Understandable Questioris,‘ THE AD\;ISOR, vol. 3 No. ZSprmg 1 990at :7"(Aﬁéﬁcan;ProféSéibhéi; S‘oci"éty‘or; the
Abuse of Children) (citing 1. Saywitz & C. Jaenicke, Children’s Understanding of Legal Terms: A Preliminary Report of Grade Related Trends, Address at the

Biennial Meecting of the Society for Research on Child Development (1987)).
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acted improperly in not ensuring the statements they received
were sworn; they often are not acting in an investigatory
capacity and are unwitting recipients of emotionally highly
“charged statements. In two recent cases, unsworn statements
were admitted and successfully upheld on appeal
In Umted States v. Lyons the COMA held that a v1deotaped
statement by a mentally retarded rape victim was properly
admitted because of a variety of factors: the questions asked
were not overly leading; no evidence of a rehearsed statement
existed; no evidence of influence by criminal investigation
division (CID) agents or bias existed; and the statement was
made under the stress of the event.90 In United States v. Fink,
the ACMR held that several unsworn statements made to a
school nurse, a psychologist social worker, and a teacher’s
raide were admissible as well.91 Therefore, in certain situa-
tions, the absence of sworn statements may not be dispositive
or even significant.  Admissability in these situations was
resolved after the fact and it is better to be cautious. A state-
ment always should be sworn when possible, especially if the
declarant is an adult who can understand oath-taking and
always, if the statement is taken by a law enforcement official.

Whether the Statement Was Written in the Witness’s
Own Hand, by Someone Else, or Vzdeotaped

In cases 1nvolvmg a typed sworn statement, determlnmg
where the questioner “ends” and where the declarant “begins”
is often difficult. These statements often are summaries of
interviews conducted by investigators that have been reduced
to typewritten form and then looked at—sometimes cursori-
ly—by the persons questioned. In ruling inadmissible a state-
ment as residual hearsay, the COMA in United States v.
Barror said, “While we know that the statement exists, that it
was sworn to and signed, and that it came into being early in
the chronology of events, the record reveals virtually nothing
of the dynamics of the interview/interrogation process or the
state of mind of the declarant.”? ... ..

A handwritten statement allows more of the declarant’s
state of mind—as opposed to the interviewer’s—to be
revealed. If the statement is in the declarant’s handwriting, it

90United States v. Lyons, 36 M.J. 183 (C.M.A. 1992).

is not a summation of events by the interviewer and is most
likely to be a recollection of what happened in the declarant’s
own words. In two recent cases, United States v. Ortiz and
United States v. Bridges, the AFCMR cited, as one of several
reasons for admitting a statement under MRE 803(24), that
the declarant’s statement was handwritten.93 The dynamics of
how a handwritten statement was taken also_should be exam-

.ined. A handwritten statement rarely is the first product of an

interview and almost always comes after an oral statement,
Thus, as the AFCMR stated in United States v. Hansen, the
sooner the declarant converts the statement into a handwritten
one and signs it under oath, the better.9+

All three of the above cases involved adults, and while it is
certainly better for adult witnesses in cases potentially involv-
ing residual hearsay to give handwritten statements than have
statements written for them, in many cases it is not realistic
for children to do so. The solution, then, is undoubtedly the
videotaped interview, A strong argument against the admissi-
bility of hearsay is that it is hard to uncover misrepresentation
or fabrication, particularly if one offers a statement as a proxy
for the original declarant or if the statement is written. A
videotape allows, to a much greater degree, the “dynamics”
described in Barror to be revealed. It captures body language
and facial expressions and can reduce the number of inter-
views by allowing agency representatives to view the video-
tape rather than reinterviewing a child.%s

Videotaped statements can be divided into litigative state-
ments (taken with the intention of being used as testimony)
and investigative statements (taken by a government agent as
part of a criminal investigation).%6 Important distinctions are
present in the two types of statements: a litigative videotape
most likely will be in the form of a deposition and have an
opposing counsel cross-examining the witness. The litigative
videotape is a deliberately chosen option by a counsel, usually
done to avoid having the witness—generally, a child—face an
alleged assailant. The litigative videotape is not considered
hearsay at all, but rather a statement taken at a hearing. The
analysis for the admissibility of such a statement falls under
the Supreme Court’s guidelines set forth in Coy v. Iowa and
Maryland v. Craig.??

9132 M. 987, 990-93 (A.C.M.R. 1991). Importantly, in Fink, no one who heard the statements was a law enforcement official. Courts view any so-called “station
house statements” with skepticism, and most likely would look even more skeptically at an unsworn statement made to a law enforcement official.

9223 MLJ. 370, 373 (C.M.A. 1987).

3 United States v. Ortiz, 34 ML]. 831, 835 (A.F.C.M.R. 1992); United States v. Bridges, 24 M.J. 915, 917 (A.F.C.M.R. 1987).

94 United States v. Hansen, 36 M.J. 599, 605 (A.F.C.M.R. 1992).

95WHEN THE VICTIM IS A CHILD, supra note 45 at 40.

96Juba The AdmlSSlblll[y of theotaped Temmony at Courts-Martzal ARMY LAW _May 1991 at21,22

97487U'S. 1012 (1988); 110°S” 3157 (1990).
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An investigative videotape; on the other hi#id, is one whose
use at trial has come about because of somecontingent,
unwanted (though not necessarily unforeseen) occurrence
" (usually because the witness is not available to testify). The
statement is most likely hearsay and the Idaho v. Wright
analysis would be applied in such a case. Do not combine the
two types, because each has its own standards. The proper
analysis must be used: to join the two rationales as one will
hinder the chances of admissibility of an appropriately con-
ducted interview of either type. Although the litigative video-
tape has the advantagé of having the witness cross-examined
under oath, it has a partisan goal as well: -the questiohs by the
moving counsel are meant to show the witness in the best pos-
sible light, and the witness undoubtedly has “practiced.”
Recause an investigative videotape is mvestrgatory, such fac-
tors necessanly would detract from it LEmi

et

ISR Y PER 164

Videotaped interviews are not foolproof. Nothmg prevents
careful rehearsal or preparation to eliminate statements that
could impugn a child’s credibility, although in-some cases,
technology may enhance a child’s effectiveness as a witness.?8
Another question that undoubtedly will be raised'is which
interview of a child has been videotaped. The general practice
is to videotape only the first interview, but a child rarely
divulges a complete story ail at once. One suggestion is to
videotape all interviews with a child. This may avoid the
argument that a child was “coached” at a previous interview
or that only the “best” 1nterv1ew was videotaped.®

Whether the Statement Is Detailed

Intuitively, a detailed statement can be seen as more reliable
than one short on details. Great detail in statements makes
one hesitate to believe that the statement is all a work of imag-
ination or fabrication. In United States v. Ortiz—a case
invelving an adult declarant—and United States v. Fink—a
case involving a child declarant—the courts, in allowing
admission; cited as a factor that the declarants’ statements
were greatly detailed.!% When the Idaho v. Wright unavail-
ability standard applies, however, a detailed statement has
limited value—its detail makes it less likely that the declarant
is providing false information. If counsel were to use the
details to refer to past events or to past evidence in the case,
he or she would be doing precisely what Idaho v. Wright pro-

hibits—referring to events not 1mmed1ate1y surroundlng the

98 Misener, supra note 22, at 379.

. g SRR L B L€ ik, v b A
99 WHEN THE VICTIM IS A CHILD, supra note 45, at 41.

10034 M.J. 831, 835 (A.F.C.M.R. 1992); 32 M J. 987, 993 (A.C.M.R. 1991). ‘
101 Mueller, supra note 8, at 390.

10224 M.J. 915, 917 (AFCMR 1987) 34 M.J. 831, 835 (AFCMR 1992).

1030rttz 34 M.). at 835

. more suspect and the courts have scrutinized them carefully

BINE ST VLD S PR L O

statettienit. The counsel opposing admission should be partic-
ularly aware of this and should ensure no “bootstrapping” of
external evrdence is brought in by usmc thrs factor as a reason“
for admrssrbrhty B : :

Courts view “station house statements)_wrth skept1c1smV ‘
Courts fear that declarants are currying favor by demonstrat-
ing that they can help convict defendants in exchange for
favored treatment or that they are being pressured to say
things against their will.101 The declarants may feel they are
not free to leave until they say what the interviewers or inter-
rogators want them to say. Because of these pressures, mili-
taty’ coiirts have cited the use of noninterrogative settings in
taking intetviews 45 a factor in allowing the admissibility of
residual hearsay statements. In Unired States v. Bridges, a
woman wrote a statement in her own dining - room, likewise in

United States v. Ortiz, the declarant’ prepared the handwntten
statement away from the mterrogatlve settmg 102, . -

As part of proactrve dealmgs wrth law enforcement ofﬁcmls
and social Work S€ ( ;
are sensitive, to thrs factor ,ot only is it sound from an 1nves—
tigatory standpomt to cohnd,uct certain types of interviews—
especially those dealing with children and traumatized.
victims—in nonhostile, nonintimidating environments, it can
have a positive impact at trial. :

Whether the Statement Was Made

The court in. Orttz sard that the “Government must prove'
that statements are not the product of sul tle biases 1ntroduced
by the interviewer or the questioning techmque »103 Ideally,
an investigator is not on any side when 1nvest1gatmg a case,
but simply is attempting to find out what happened. As the
COMA in United States v. Guaglione said, however, the reali-
ty is that investigators often are not 81mp1y observmg and
evaluating but are seeking to build a case to prove guilt. »104
Consequently, statenients made to investigators are inherently

S ALER R EEARA RN (I PRI BN SR S U A R SR A L L E 1Y

PR RGY R RS  T B 9EhEE L nnidies L

10427 M.J. 268, 274 (C.M.A. 1989) (quoting United States v. Cordero, 22 M.J. 216, 223 (C.ML.A. 1986)).
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While a totally disinterested third party probably does not
exist, how the interview is conducted is more important than
who conducts it. For example, in United States v. Hansen, the
statement was found trustworthy because the investigators’
source of details was solely from the witness.105 Additionally,
another witness always should be present during a critical wit-
ness interview, and the second person also should take thor-
ough notes. This is one reason why a videotaped interview is
s0 helpful: one can see and hear the responses of not only the
declarant but the interviewer as well. '

Whether Leading Questions Were Asked

Psychelogical data suggests that children may alter factual
accounts in response to cues from questions, especially from
adult questioners.!06 The effect of such questioning is magni-
fied when children are interviewed repeatedly by several dif-
ferent adults.!97 Additionally, before a certain age, children
may have difficulty distinguishing memories of things that
actually occurred and things that they only imagined
occurred.198 Some studies also have shown that children are
more likely to accept an interviewer’s suggestions in certain
situations—when they are younger, feel intimidated by the
interviewer, are interviewed after a long delay, when more
than one interviewer makes the same suggestions, or when the
interviewer’s suggestions are strongly stated and frequently
repeated.199” Because of these reasons, leading questions are

thought to be dangerous when dealing with children who are

alleged victims. Consequently, courts scrutinize any out-of-
court statement that is the result of an interview to determine
whether or not questions were asked which might suggest the
answer.

Simply to say that leading questions should never be asked,
however, is too simplistic an answer to a complex situation.
In addition to the data mentioned above, studies indicate that
while the use of leading questions may risk children providing
false information, risks also exist that emotionally charged
information may not be revealed if leading questions are not
used.!!® Furthermore, as two clinicians have said:

10536 M J. 599, 605 (AF.C.M.R. 1992)

In the best of all possible worlds, it would
be advisable not to ask children leading
questions . . . . But in the best of all possi-
ble worlds, children are not sexually assault-
ed in secrecy, and then bribed, threatened,
or intimidated not to talk about it. In the
real world, where such things do happen,
leading questions may sometimes be neces-

sary ....11

_Indeed, leading questions frequently are used in court to aid
children who are alleged victims of sexual abuse.!12 In the
investigative context, particularly when it comes to offering
an out-of-court statement, use of leading questions becomes
more problematic. But it would be reductive to find that a
statement in such a situation is untrustworthy simply because
leading questions were asked. Instead, one commentator has
suggested viewing questions used in interviewing children
alleged to have been abused on a continuum. The commenta-
tor breaks down the types of questions into five, as follows:

Type Question

. General How are you?
- Focused How do you get along with
your dad?
Multiple Did this happen
Choice in daytime or nighttime?
Yes-No Did he tell you not to
tell?
Leading He took your

clothes off, didn’t he?!13

This is a good guide in evaluating how trustworthy, from an
evidentiary standpoint, questions and responses are. The

106 Powell & Langwick, Children as Observers and Witnesses: the Empirical Data, FaM. L. Q. 416, 417 (1989).

107 Misener, supra note 22, at 372 (citing Marcia K. Johnson & Mary Ann Foley, Differentiating Fact from Fantasy: the Reliability of Childrens’ Mémo)j:, 40J. oF

SociAL ISSUEsS 33, 42-3 (1984)).

108 WHEN THE VICTIM IS A CHILD, supra note 45, at 37.

193on R. Conte, Can Children Provide Accurate Eyewitness Reports? VIOLENCE UPDATE, Sept. 1990, at 1-4 (citing K. Saywitz, G.S. Goodman, E. Nicholis, & S.
Moaro, Childrens’ Memories of Genital Examinations: Implications for Cases of Child Sexual Assault from Can Children Provide Accurate Eyewitness Testimony?,
Symposium presented at the Society for Research in Child Development Meetings (1989).

11014 at 36-7 (quoting K. MACFARLANE ET. AL., SEXUAL ABUSE OF YOUNG CHILDREN 74-75 (Guilford Press 1986).

HIWHEN THE VICTIM IS A CHILD, supra note 45, at 39.

112 Kathleen C. Fuller, Types of Questions for Children Alleged to Have Been Sexually Abused, THE ADVISOR (American Professional Society on the Abuse of Chil-

dren), vol. 3, no. 2, Spring 1990, at 5.

U374 at 4.
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entire interview should be examined and the questions placed
on a continuum such as the one above. The more open-ended
type of questions-—general, focused, and multiple choice-—
tend to inspire more confidence in their reliability, while the
close-ended type of questions—yes-no, leading—tend to

~ inspire less confidence. A leading question is not unreliable

per se, but certainly less reliable than the other types. The
content of the questions and their placement in the interview
should be examined as well. As the same commentator who
created the above chart said:

{Iln forming conclusions based upon inter-
view data, the greater the proportion of
close-ended questions, the less confidence
the evaluator may place on the information
elicited from the child. Nevertheless, evalu-
ators need to appreciate that children may
provide very accurate accounts in response
to leading questiornis, and that in some cases,
especially with young children, directive,
and at time leading, questions are
necessary.!14

The same advice can apply in a judicial proceeding.

In allowing residual hearsay statements in the cases of Unit-
ed States v. Lyons and United States v. Stivers, the ACMR
favorably viewed the absence of suggestive or leading ques-
tions or any indication the interview was rehearsed.!!5 In the
Lyons interview, the interview/reenactment of the alleged
crime was videotaped.!!6 Unless the interview is videotaped,
or closely observed by another witness, no way exists to
know—apart from the testimony of the interviewer—whether
leading questions were asked.

Subjective Factors
The last three factors focus on the declarant’s availability

and state of mind. Counsel seeking admission of the state-
ment have the least amount of control over these last factors.

114714

Whether the Declarant Is Available or Whether His
or Her Unavailability Has Been Clearly Established

In reading the two rules, availability is not an explicit
requirement: - MRE 803 evidence can be used whether or not
the witness is available. Military Rule of Evidence
803(24)(B) also states that the evidence which the proponent
wants used must be more probative than any other “which the
proponent can secure through reasonable efforts,” arguably
implying that some sort of availability or unavailability must
be established. It would appear as if the United States
Supreme Court has made this a constitutional necessity for
admission of residual hearsay. In ldaho v. Wright, the Court
stated that although on its face admission of hearsay evidence
might be thought to violate the literal terms of the Confronta-
tion Clause, admission of such evidence is not prohibited.!17
In admitting hearsay statements under certain conditions,
however, it relied on a previous case, Ohio v. Roberts, which
states, “First in conformance with the Framers’ preference for
face-to-face accusation, the Sixth Amendment established a
rule of necessity. In the usual case. . . the Prosecutor must
produce or demonstrate the unavailability of the declarant
whose statement it wishes to use against the declarant.”!18 In
stating this proposition, the Court in Roberts excepted “firmly
rooted unavailability.”119 Because the residual, or catch-all,
hearsay exception in Wright was not “firmly rooted,” such a
demonstration was required.!20 In Wright, the alleged victim
was found incapable of communicating to the jury and the
defense counsel agreed that the alleged victim would be con-
sidered “unavailable.” Therefore, the condition was satis-
fied.12!

Because such a demonstration apparently would be required
if the declarant is not to appear, the definition of “unavailabili-
ty” should be examined. In Ohio v. Roberts, the Supreme
Court defined unavailability as occurring when “the prosecu-
torial authorities have made a good faith effort to obtain [the
witness’s] presence at trial.”122 The Court went on to say,
“The law does not require a futile act . . . But if there is a pos-
sibility, albeit remote, that affirmative measures might pro-
duce the declarant, the obligation of good faith may demand

their effectuation . . . .”123 In Roberts, the prosecutor issued a

115United States v. Lyons, 33 M.J. 543, 546-48 (A.C.M.R. 1991); United States v. Stivers 33 M.J. 715, 719 (A.C.M.R. 1991).

116 Lyons, 33 M.J. at 546,

117110 S, Ct. 3139, 3145 (1990); see also Bourjaily v. United States, 107 S. Ct. 2775, 2782 (1987).

118100 S. Ct. 2531, 2538 (1980).
19714
120110 S. Ct. at 3147.

llZl]d_

122100 S. CY. at 2543 (quoting Barber v. Page, 390 88 S. Ct. 1322) (emphasis added).

12314, at 2543.
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subpoena to a witness at her parents’ home five times and also
questioned her parents—who had not been able to locate her
for over a year—as to her whereabouts. The Supreme Court
was satisfied that the “unavailability” burden—which is the
prosecutor’s—had been met.1?4 To give an example of a fail-
ure to attain the standard, the Court contrasted the prosecu-
tor’s efforts in Roberts to the efforts put forth Barber v. Page.
In that case, the Court held that the prosecutor failed to make
any good faith effort to secure a federal penitentiary inmate
who was incarcerated in a nearby state and whose location
was known.![25

Turning to the military courts, MRE 804(a) defines unavail-
ability.126 This definition, and the ‘Supreme Court’s definition
in Roberts, highlight what has been previously discussed in this
article: the lack of identity between the Confrontation Clause
and the hearsay rules. Indeed, a witness can be available
‘within the meaning of the Confrontation Clause but still
unavailable for purposes of the rule.!27

Accordingly, the first area to examine, and the simplest to
define, is the witness who does not physically appear in court
to testify—the unavailability stated in MRE 804(a)(6). To
demonstrate that the witness is unavailable, counsel should
exhaust the means at their disposal to compel the witness to
appear.128 If the witness is a civilian within the United States,
the power exists to issue a subpoena under UCMJ Article 46
and RCM 703(e)(2) or RCM 703(e)(1)—if the witness is a
military member. If the civilian witness refuses to comply

12414, at2544.
1251d. at 2543-44.

126Under MRE 804(a), a witness is unavailable if he or she:

with the subpoena, the counsel should have a United States
District Court compel attendance or have a warrant of attach-
ment issued by the military judge under the provisions of

"RCM 703(e)(2)(g).

Military case law establishes the parameters for reasonable
and good faith efforts for a government counsel in ensuring
that a witness will appear. In United States v. Burns,12 the
COMA held that a failure to personally serve a subpoena on a
critical witness and the failure to check all possible addresses
and leads indicated the requirements were not met. The
COMA further stated that “a witness is not ‘unavailable’
unless the government has exhausted every reasonable means
to secure his live testimony.”130 The COMA also specifically
indicated what this meant: military orders for service person-
nel, a served subpoena for a civilian witness, and then, if the
witness still refuses to appear, either criminal prosecution
under Article 47 of the UCMJ or compulsion to appear by a
warrant of attachment.!31

A more difficult problem is the situation envisioned in
MRE 804(a)(2)—the witness who is physically available to
testify, but will not do so. In United States v. Hines, neither of
the two alleged victims in a sexual abuse case nor their mother
would testify, and stated they would go to jail rather than do
s0.132 The COMA held that the military judge properly had
determined that the witnesses were unavailable, even though
he did not, as he might have, “institute formal legal proceed-

(1) is exempted by ruling of the military judge on the ground of privilege from testifying concerning the subject matter of the declarant’s

statement; or

(2) persists in refusing to testify concemning the subject matter of the declarant’s statement despite an order of the military judge to do so;

or

(3) testifies to a lack of memory of the subject matter of the declarant’s statement; or

(4) is unable to be present or to testify at the hearing because of death or then-existing physical or mental illness or infirmity; or

(5) is absent from the hearing and the proponent of the declarant’s statement has been unable to procure the declarant’s attendance (or in
the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant’s attendance or testimony) by process or other reasonable

means; or »
(6) is unavailable within the meaning of Article 49(d)(2).
MCM, supra note 1, ML, R. EviD. 804(a).

127 See United States v, Martindale, 36 M.J. 870, 877 (NNM.C.M.R. 1993).

128 See United States v. Hubbard, 18 M.J. 678 (A.C.M.R. 1984); United States v. Thorton, 16 M.J. 1011 (A.C.M.R. 1983); United States v. Griffin, 21 M.J. 501

(AFCMR. 1985).
12927 MLJ. 92, 96 (C.M.A. 1988).
13074 at 97.

1Bl

13223 MLJ. 125, 133 (C.M.A. 1986).
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ings against the witnesses in order to force them: to testify.”
The COMA stated, “Given their apparent determination and
their close relationship with the appellant, we think the judge
" was justified here in taking the witnesses at their word.”133 In
such a case, an Article 39(a) session should be requested by
the counsel who had intended to use the witnesses and they
should be questioned under ocath to examine their relationship
to the accused and the sincerity of their refusal. If the declar-
.ant is not a family member or the refusal lacking in sincerity
.or determination the judge likely will not exhaust “all reason-

able means” at his or her drsposal unless: the Judge resorts to:

\Hjtew

the possrble criminal sanction.. . . /52
: chpsd vosdy eid NEEIBST RN o

A ﬁnal srtuatron to be examined involves.the witneéss who,
because of danger of severe psychological injury, should not
testify. Such a case should not be: confused. -with a child who
testifies in some form without facing the accused. In the latter
situation, the statement offered is not hearsay and instead the
Coy v. lowa and Maryland v. Craig analyses are relevant. .In

the former situation, the child does not testify in any hearing

at all due to possible psychological injury. Assessing such
unavailability is difficult. In Warren v. United ‘States; the

factors to determine 1f a person would be psychologrcally’

unavailable: probability of psychological injury as a result of
testifying; degree of anticipated injury; duration’of the injury;
and whether the expected psychological injury is snbstantially
greater than the reaction of the average victim of rape, krdnap—
ping, or terrorist act.!34 o G

i R ISN0RD VIOV SIES008
These factors are hard.to discern and counsel, to.establish
unavailability, must do more than simply make a general plea
of admission:" counsel must establish why calling the witness
is dangerous. Furthermore, the proponent probably: ‘will have
to show that no other “reasonable efforts” exist through which
this evidence can be obtamed - Other efforts might be an in
camera hearing without the presen » of at neys, a.video-
taped deposition in lieu of live testimony, having the child tes-
tify by two-way cameras or via television, or using a screen to
keep the child from seeing the accused.!35 Only after showing
that none of these is possible as an alternative can a proponent
then move to the question of the hearsay statement itself. One
military judge has suggested accomplishing this by a stipula-

FRTRIIE i remv

13344,

134436 A.2d 821 (D.C. Ct. App. 1981).

tion of fact. Alternatively, he has suggested calling the wit-
ness 5o the judge can discern the witness’s demeanor, or call-
ing other disinterested wnnesses—presumably an expert
among them—who can testlfy about the condition 'of the wit-
ness.!36" Reliance on medical reports—partlcularly hearsay
evrdence—llkely will not l)e enough As the NMCMK stated
m Umted States v. Harjak: = :

»

Notwrthstandrng the mrlrtary' Judge s empa- -
i thetic recitation of the hideous occurrences ~ ¢
> of the victim’s young life, and his desire for -
thé ¢ourt-martial not to endanger her mental -~ #
ind physical health, [the unauthenticated =~
“thiedical repofts of thé Victim] ° were hearsay‘

waiez v2nd jrrelevant to the victim’s current mental

and physical status. Furthermore, even if
they had been properly admitted, the reports
did not establish that the victim’s face-to-
face confrontation with appellant would
cause her to suffer mental or physrcal
" harm. 137 p ¥

e R R bt BEE painal L

sIf a Child Was the Declarant, Whether the Statement

S Was Beyond the Range of the Child's Expertence

bt A N B R £ M R LA 'w‘i} DR RS

“In Idaho v. Wrtght whether ‘statements the alleged victim
made were of the type that one’ ‘normally would expect a child
/'t ‘ake ‘was one of two factors that related to circumstances
_surrounding the making of the statement.!3¢ Following Idaho
'v.' Wright, the COMA, in Umted States v. Clark, found that
‘the alleged victim related thmgs l)eyond the ken of ‘a five-
~year-old as a factor in admitting the statement.139 The focus is
not nécessarily on any advanced terminology, but on the
-described acts themselves. For example, in Clark a wrtness
testrﬁed that the alleged vrcL|m sard e

“that he took her toa comﬁeld
 Onice they got to the field ™" "she ‘said hie =~
touched her on the bottom, she indicated her
genital area; she said that her daddy put

some cream stuff on her bottom and then

put the thing between his legs in her

bottom.140 L

135Nancy Schleifer, Might Versus Fright: The Confrontation Clause and the Search for-"Truth” in the Child Abuse Family Court Casé;" 16 NOVA L. Rev."788:89

(1992).

136Clervi, supm note 5, at 51
el anile m}xmwr‘w 5 0¥ é {

13733MJ 577 581 (NMCMR 1991)

S0 ned AL

138110 8. Ct. 3139, 3152 (1990).
13935 MLJ. 98, 106 (C.M.A. 1992).

14014, at 100.
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“. Arguably, the older a child bécomes; the mbre possible it is
that-a statement describing:-sexual acts will ‘fall within that
“chijld’s range of experience. Employing this factor potentially
may.result in opposing counselexamining the sexual past of
the alleged victim if that yictim is‘an older child. Consequent-
ly, MRE 412—the rape shield”, rule—may be raised.'4!
What should be remembered, howeyer, is that during the argu-
ment for admission of a residual hearsay statement, the mili-
tary judge is not bound by MRE 412, Military Rule of
Evidence 412 applies. :‘Momzthstandzng any other provision of
these rules 7142 In that case, MRE 104 controls, which
asserts that a Judge is only bound by ,r;ules of privilege when
determining the, adm1s51b111ty of eyidence, !4} The moving
counsel should be. Ware o thls when making an argument for
admlssrbghty, no ev151ent1ary protection, for the, witness exists

beyond the judge’s discretion.

3 TP ANJM‘Z\{“L} Ehaxas

<y sty besiunibe vooaorg asad Ded ¢ads
Whether, the Declara’}t s State...

ERNFER 0 Sy

ow Lof Mind Indicates, Reliability ...,
Isolpvaa o istoomn 1siing o 108 sansu.

The last factor concerns the declarant’s state of, mmd—the
most subjective, and in many ways, the most difficult factor to
assess. .. The difficulty results.from the current, delimitation
imposed by Ida};,q,a\_{;mWrzght_ Certain factors haye been
explicitly rejected by military courts followmg Wright. In
United States v, Harjak, the NMCMR rejected the use of sev-
eral factors delmeated by the Tlower court judge in his findings
P "nce they do not bear -upon the circumstances surroundmg
-the rendition of the .yictim’s statements or are not supported
~by the record ”’44 _Although it is not clear in Har]ak which of
_these.. factors d1d not bear on, the circumstances surroundmg
the rendltlon of the victim’s, statements _most probably the use
of eyrdgnce to indicate t that the alleged victim did not recant
Aer statements. and _never, refused to t strfy concerning-the
alleged offenses would both be so co d 145 Likewise, in

United States v. Miller, the same court found that evidence
1nd1cat1ng that a declarant’s statement was, consjstent with an

st B ,;n. sie Jsudiog

oy vobal 1o 188 bisa th? net

4L MCM, §tipré fote’ 1, MiL. R” EvID, 412. ;
¢ «nui zd asawisd gmids sol jug

" “Furthermoré, the Criminal Law Division of the Office of
"The Judge Advocate General, in its 1990 miéssage ‘ot residual
hearsay following Idaho v. Wright, listed threé factors that can
be used in’ detérmining whether: a' statemént can be admitted
~under the residual exception: spontaneity,” consistent repeti-
tion, and “in“some circumstances, change of behavior” of the
declarant.!47..'Not only do all three of these relate to the
declarant’s "stdte 6f mind at the time the staterent is uttered,
they are‘words that similarly can be ‘eriployed in invoking the
‘MRE 803(2) excited uttérance gxception. Thus, i stating that
these factors can be’used, the Criminal Law Divisioti appat-
ently rejects what hearsay specialists call the “near'miss” the-
ory of residual hearsay. This theory holds that the residual
exception “cannot be invoked as the basis for the admissibility
“of evidence which is"generally of a type covered by another
hearsay exceptronav i¢,7148 whereas ‘all three of these factors
~tlosely approximate eXClted ufterante criteria. ¢
Sid afliail LUE BB 100 21 DI INuMiaisie st YL
u: These'factors'relate to the statement itsélf and are not like
Miller’s inadmissible criteria’ which réfer to'a previous excit-
“ed uttetance’ * After' Idako v:-Wright, the niilitary’ coufts have
~endotsed the use' of these factors to admit stat€mefits’ which,
because of different reasons, do not fit neatly into the MRE
803(2) exception: -In United States'v.' Fink-—in respons¢ {6-an
" innocuous ‘question’ by. a téacher’s aide=~an alleged victim
“blurted out” that she was not’supposed to talk about’what
happened:at home and that she knew teachers and others were
talking about her 'sexual acts at home.!4? Thesé statements
closely approximate excited utterances: “the alleged victim
became very excited and visibly upset, even though the events
took placé a'considérable time from:the statements and the
‘statertients weté thiade in responsé to questions.!50: Similarly,
‘in United States v. Clark, évén though the baby-sitter 4sked
‘the’ victim Whether her father had doti€ Atiything' to her, the
COMA _uphéld the Victim’s subsequent statement that he had
‘sexually fivlestéd her as’admissible.)5!:The COMA upheld
the lower-court’s finding that the stateéments were “voluntary,
umntentronal unconstramed‘*and spontaneous “and: because

7};’ SRR 4,1.,“,
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14244 (emphasrs added). " modied -Biydiiz 5 vd il geideilgooons bojasguue ead wgbul vt
14314 MiL. R. EvID. 104.

14433 M J. 577, 582 (N.M.C.M.R. 1991).

14514, SEPTY s 300000 TN DUCGA gt
¢14632 M.J. 841, 850 (NM.CMR, 1991). -l 3000 o w7 fwsT =ofg fiamms ofc o sinnid ‘;‘\o‘s\‘.s‘mm\ﬁoi\ ST g wnmal Mgﬁwﬁ Jstiainos paneilttt

147Message, Dep’t of Army, supra note 46,

SLEMT
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148 Zenith Radio Corp. v. Mashita Elecs. Indus. Co., 505 F. Supp. 1190, 1262-63 (E.D. Penn. 1980). For a discussion of the “near miss™ theory, see Thomas Black,

F.R.E. 803 (24) and 804 (b)(5)—The Residual Exceptions: An Overview, 25 HousToN L. REv. 13, 26-7 (1988).

14532 M.1. 987, 992 (A.C.M.R. 1991).
150 14

15135 M.J. 98, 106 (C.M.A. 1992).
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the event had occurred only hours beforg the statements were or impulsive; the event must be startling; and the declarant

el

made, she still was under the trauma‘of the event.152. Like- must be Junder the stress of the event.l57 The COMA has
wise, in United States v. Lyons, the COMA listed asa ‘factor in allowed a t1me lapse between the startling event. and the SP°“‘
admitting a videotape by-a deaf-mufe mentally retarded taneous utterance:. eighteen hours in United States v. Miller,
declarant, who was an alleged rape victim, that she was “emo- and twelve hOlerSe,!ﬂ Armold!8. In Miller, the statement, was
tionally and excitedly volunteering information rather than offered to a girlfriend. In Amold the statement was offered to

a.school counselor It appears less likely that counsel would

calmly answering questions.”153 ,
Y g4 sfully move {to_admit a statement if it were given to a

+This: “exmted state of mmd” is cited as bhe factor in’deter- law enforcement agent, ; Even in that eventuallty, however, if
minirg admissibility”in both Clark and Lyons. Furthermore; the declarant were under the stress of the event that had
no sharp boundary drvrdmg what“would quahfy under MRE occurred .shortly beforehand, the statement might be success-
803(2) and 803(24) is provided. Presumably, if a statement fully admitted,!?..;. dronmen sencr mmsaogow s yitsnii
does not'theet the ‘exact definition of- ‘MRE 803(2), then-as'a eyt tsnetatz old el bas o ot honotio sonsh
“near miss,” the factors indicating thé uttérance was excited " In the same way, counsel should look very carefully at the
could be’ employed in: askmg for admission under MRE statements that they are trying to admit and determine whethér
803(24) ghe diogstis uw RN any statements’ might involve the declarant’s existing mental

e

951 meyaoers. . or physical condition—the exception under MRE 803(3). The
Alternatrve Theones of Admrssrblhty standard is that the statement miust be. of a current condition

and not refer to a previous event.!60 Importantly, a child may

An analysis of the case law reveals that admission under the have a greater time span in reporting a “mental condition” and
residual hearsay rule—especially if the declarafit is'unavail- - the statement may be prompted by" dults. 161 Lastly, cournsel
able—may be difficult. Counsel, therefore, should not rely ' should lookto whom the statement Was ihade;, for it may qual-
solely on the re51dual hearsay except1 as an avenue of — 1fy as admlsslble un‘derhMRE 803(4), a statement made for the

he §upreme

it that to have .admift ed and determme Whe _.....Court has recogmzed that i 1n seekmg medlcal_‘help, the declar-
the statement—or even parts of the statement—mrght fall = - - anthas aninterest in giving accurate information, therefore, it
under an alternative exception or be considered hearsay at all. is a firmly rooted exception and unavailability need not be
A significant advantage&-éxists to finding another exceptionto~ ~~“demonstfated.162 In présenting the altérnativé theory; it
admissibility. Most importantly, if the exception is “firmly should be remembered that certain statements that fall under
rooted” then the question of a witness’s unavailability ‘an alternative exception—MRE 803(2) and (3) for example—
becomes moot.15¢ In United States v. Arnold, the COMA held may preface or be embedded in a complete statement counsel
that a statement admitted as an “exéited ufterance” under’ ~is trying't6 admit’ tnder the residual hearsay exception. For
MRE 803(2) had sufficient indicia of rehablllty and a showmg example ;2 woman_ is told by CID agents that her fiance is

S ad g &

of unavailability, therefore, was not requ1red 155" Tikewise, in” " "HIV | posmve “She’ 1mmed1ate1y becomes distraught and

United States v. Lingle, the COMA stated that the state of
mind” exception under MRE 803(3) was “flrmly rooted”, ¢

nmakes statements such as “Why didn’t he tell me?” and “I am
oing to stop seemg him and get HIV tested.” She is then

therefore, unavailability need not be demonstrated.15 The cri-  questioned and gives a sworn statement indicating that she did
teria for admissibility for the excited utterance exceptionis set  _not know he was HIV positive. At trial she recants her state-

forth in Arnold: the statement must be spontaneous, excited, =~ }m‘e‘nt,”,f[heﬂ previous sworn statement only can be offered sub-

f J’,” mxzmw
15214, AudASU pocisivd wad asinoiavasd

l5336MJ 183 184(CMA 1992)

l-""’Whlte v. Illmors 112 S, Ct‘ 736 738 (1992)

l5525MJ 129 133(CMA 1987) "
CREBLENS

1552TM 1. 704,708 (AF.C:M.R. 1988).

'57Amold 25 M.J. at 132; United States v. Miller 32 M.J. 841 851 (NM.C.M.R. 1991).
VORI BIE Y ST OTTIRG ROy oAt uiil § ERRTEEIA TEL NS TE Bt RN S0RNRIN B IDRRE TR BugR 4

!f?.S e, United States v, l?al Ci08, 32,_M, 1047 105 3 (ACM R 1992); “The military. judge admitted the chrld's statements to the mother and to MPI Grub made
immediately after the incident . . . as excited utterance under Military Rule of Evidence 803(2) We agree wit i
ments qualify as excited utterances.” (emphasis added) - )

15956 Métiorandund. Trial Con tance Program, Evi eﬁt"arwaoundauons Mil. R. Evid. 803(3): The Exceptron ~¥or State of Mind of Then Existing Con-
drtlon (Aprrl 1992“ % RN T R TR ; .

0 aEuobd s } sivar vioheo '}3 Fisds (O CH 'efz;vaﬁe’ﬁ: i SETLY tf‘qai i ed 4
’WSee Umted Stales v, Shepherd 34 M J 583 590 (A.CMR, 1992) ‘United States v. Elmore, 33 M.J. 387, 396 (C M:A:1991). «
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161 White v. Illinois, 112 S. Ct. 736, 743 (1992); see also Brinks, Military Rule of Evidence 803(4): The Medical Treatment Hearsay Exception and Trial Practice,
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stantlvely as réesidual hearsay.’ However; the two statements;

“Why didn’t he tell' me?” and “I am’ going” to stop séemg him
and get HIV tested” can be offered substanttvely under MRE
803(2) and (3) respectively as ‘evidence that she' did not know
her fiance was HIV positive. "This example illustratés the
need for counsel to carefully review ‘each statement' and-the
context in'which the statement wasthade. Even'if a statefiiént
as'a whole does not meet the staridards 1mpo§ed’iﬁnd " the
tesidual hearsay exception, other statements within' the largér

one miay be admitted alternatively. i viow jas
SOTHBIEE S0 dfu??.;ﬁ{‘)‘tt)idd VAR

EEEUN T BETPRT 53373 d
Finally, a proponent must remember that hearsay is evi-
dence offered for truth, and that the statement counsel is try-
ing to admit may not be hearsay at all.- In In re Dependency of
Penelope B., the Washington appellate ‘court pointed ‘out that
the child’s act of running, screaming, or crying out “I hate
you,” when the -accused’s name was mentioned or when he
walked into the room was not considered hearsay.163 In addi-
: it & LmE B g8 IBETT WG 0N

£ omieosT o e S IHIng 104 aved

'63 Schlerfer c1tes that in one, reyiew, of 630 cases of alleged sexual abuse, recantation occurred in 22% of the cases. Schleifer, supra note 135, at 787 (citing Mar-

garet Reiser, Recantation in Child Se ual Abuse

At B BREG L

SECT Ly pny £y

164 Arguin g or admission

cubn ﬁy thought o

as a proseéutonal fu
govemment 3 fnempﬁ 16 admit, and defensé ¢olinsel’s’ eﬁ'orts to exclude. residual heafs

tion; as'previously discussed, are the ¢hild’s stiatements of sex-
ual dcts—these plausibly could be considered nonhearsay,
because they ‘are ‘not nécessarilyintroduced to show whether
certain acts’ occurred but that the child’s knoWledge of them is
inappropriate.. : :

EEN S B S SRR P LA RS 4 200G ‘,5"W ‘H}
Conclusron
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Counsel should understand. that certain ‘witnesses_ will
recant or become unavailable, particularly alleged victims iin
intimate familial crimes.!64 In such:cases, counsel should
become mvolved,‘ the case .as soon as poss1b1e and ‘work
closely with the law enforcement agents in helping them inter-
view the witness. . Lastly; counsel should be prepared to argue
for admission under resrdual hearsay and on alternative
grounds as well, and all such arguments should take place in'a
motion in hmme prior to trial on the merits.
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vever, United Stalé v Burks 6 M. Y. 447 (€ M

1993), the COMA dealt with an unsoccessful aﬁerﬁiﬁt by défense ‘counsel to admit hearsay ihidér MRE 803(34) and’ 804(!:)(5) “Th“suéh a'case, the constitutional

issues of due’] process are raised to'an even hrgher degree For Hdlscusswn of these 1ssues see Burks, at’ 443 51..
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Captain Sharon E. Riley
Environmental Law Division, USALSA

“I do not believe it is fair to require contractors to absorb the costs of environmental cleanup if the performance °0f governmenit

contracts contributed to the pollution and if the contractor complied with environmental laws and regulatzons
Spector, Deputy Assistant Secretary of Defense for Procurement !

“[A] contractor may .

——Eleanor R.

S FLa

Rt

. treat allocable portions of CERCLA cleanup costs as ‘ordinary and necessary business overhead expens-

es, which would be retmbursable if otherwise ‘allowable’ under federal procurement regulations.”—James F, Hinchman, General

Counsel, General Accounting Office
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“The Pem‘agon has tgnored a masszve habzllty, and is allowing its contractors to charge the Amencan taxpayers for the costs of

cleaning up environni
real bill. "=
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The Department of Defense’s (DOD) effort to comply with

environmental standards and clean up contamination from s

Sy Teaainy

*The authors wrsh to thank Ma_lor Mark J. Connor for his assistance and comments.

'H. Rep. No. 627, 102d Cong., 2d Sess. 70 (1992).

‘ 55 the country . ' '8
' Représeniative John Conyers Jr, Chatrman House Government Operatzons Commtttee
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= Past activities is approaching epic proportions. The fiscal year

(FY) 1992 DOD appropriation for cleanup alone was
$1,183,900,000.! The House of Representatives added over

" one billion dollars to that dihourit in'a supplemental appropria:
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3 7 billlon for FY 99 2 The

S T Fa

and restoratlon programs near $

-FY_1993 appropriation for all DOD envrronmental programs

is $3. 93 billion.? The Congressronal Budget Office. .recently
stated “the government may have to spend hundreds of bil-
lions of dollars in the next 30 years to clean up hazardous
waste at m1l1tary bases, Energy Departrnent mstallatrons and

FE L SRR

A Jha

These startllng figures likely understate the true costs
involved. The Congressional Budget Office found cleanup
cost estimates for sites on installations included in the first
round, of base reahgnment and closure mcreased about ﬁfty

can appear after mmal .assc,ssmsn@.ﬁax:ermad:q and some types
of contamination are difficult to detectS
T Bt = Fb DS A simunilh
Notw1thstandmg the cost, Congress Ofﬁce of the Secretary
of Defense, and the m111tary departments are committed.,to
envrronmental compllance and the. effective 1, C
past federal facilities as qurckly as fundrng all ws 7 Federal
facility compliance with environmental laws and the need for
a clean environment are prmcrples that have gamed umversal
acceptance

That the DOD—and therefore the taxpayer—pays the bill
for the cost of current environmental compliance and for the
remediation of past contamination,? is logical and has pro-
voked relatively little controversy.? Alternatively, the ques-

tion of whether the DOD or the taxpayer should pay for the .

258 Fed. Cont. Rep. (BNA) 100 (27 July 1992). Lo e il

‘j(kz

.ing the reimbursement

185 HOrH o suibat . penindia o

compliance and cleanup costs_ of DOD contractors isa hlghly
co oversml10 and ,_mplex issue. »

PR PR [Ft e ¥ 9

Proponents ofa pohcy allowing contractors to récover such
costs .argue. that these costs are the price of responsible corpo-
rate citizenship'and are costs that arise in the ordinary course
of busmess _Government contractors, they argue, should be
JUSl’. like any other busmess Opponents are concemed about
the policy because the cost of remediating past contractor con-
tamination is being passed quietly to the taxpayer. The Super-
fund liability scheme makes polluters responsible for cleanup,
but government contractors could be able to duck their
responsibility at the expense of the taxpayers. Further, no one
has yet identified the costs associated with the program and
determined how such extraordinary ‘expenditures can be han-
ordinary nature and unkiiGwn amounts of such costs, Congress
and the DOD have begun’ estabhshmg specrﬁc gurdelmes for
their payment and funding.
ERIEN R LI PR et RN CE LR

The financial stakes involved in DOD contractor cleanup
alone are enormous. - The General Accounting Office (GAO)
recently surveyed fifteen large defense contractors and—
based on partial information—conservatively estimated aggre-
gate cleanup costs between $.9 and $1.1 billion for ten of the,
contractors.!l The GAO had found that four contractors filing
claims received about $59 million from the DOD for prelimi-
nary cleanup efforts.12 ...,

IR EHIC RIS PRI A IR =) SO RD S LA SCAT IS £
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This article surveys current practice and guidance govern-
nyironmental compliance and
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3Interview with Commander Don Leonard Ofﬁce of the Deputy Assistant Secretary for Defense (Envrronment) (Nov. 20, 1992
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454 Fed Cont Rep (BNA) 12 @2 July 1990).
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TUS Army Environmental Strategy Into The 21st Century, Army Environmental Policy Institute (1992), Smce May 20, 1993, the DOD Depiuity Undersecrefary has

been examining the issue of reimbursability of envrronmental costs.

8DOD conducts its remediation program in accordance with 10 U.S.C. § 2701 (1988) and CERCLA Sect, 120, infranote 27. <.t o

9Most of the attention in this area has focused on the need for federal facrllty compllance and the continue

SEVEE tanice

3 Sk i o (l' s oot !ff,m vtersebent B
expansion of the waivers of soverergn immunity to

allow state and local enforcement of environmental laws. Citing lower compliance rates for federal facilities, Congress passed the Federal Facilities Compliance
Act of 1992 which expands the waiver of sovereign immunity to allow states to assess fines and penaltles for past vrolations of solid and hazardous waste laws.
The size of the remediation bill and questions about the level of cleanup involved and the time required for étudy ahd cleanup are likely to produce controversy
regarding these federal cleanups similar to the criticisms leveled at the Superfund cleanup process at nonfederal sites. For a detailed discussion of the Federal Facil-
ity Compliance Act, see Hourcle & McGowan, Federal Facility Compliance Act of 1 992 ! Its Provisions and Consequem:es. FeD. FACIL ENVTL J Wmter 1992-93,

CHARL LRGeS
10This issue has proved embarrassing as well. In 1991, the Environmental Protection Agency (EPA) issued a news release toutmg its success in recovermg stxty-
two million dollars from Lockheed in connection with the remediation of a Califomra site. Unknown to the EPA, the DOD had agréed 6 reimburse Lockheed for
part of the cost of the cleanup in future contracts.

B S 3 A TR BT OLR U6 R

11General Accounting Office. DOD Environmental Cleanup—Information on Contractor Cleanup Costs and DOD Reimbursements, NSIAD-92-253FS (1992).

1214 at 3. B G, b
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reniediation’ c6565"and Examines vVarous spets of the pro-
posed environmental cost priticiple. 'If the préposed principle
is approved, it will apply to all new nonremediation contracts
and may affect how stich costs are handled under existing dnd
closed contracts ‘as’¢oritiacting officers usz’the: principlé’ for
guidance.!3 The proposed principle’s allowability criteria pre:
seht:-contracting personmel with a series of highly:complex
environmiental issues: Because these matters are 'bey"o?id the
éxperience of most tontracting. per‘sbn”ﬁel and-involve extraot-
dinarily serious financial conisequences,’ conttﬁétmg attorneys
must become knowledgeable ahd involved edrly’in a- contract-

e YR AR ad: o) Mﬂqxe £ lt s
pE v Envrronmental Compliance and Restoratlon o
od s enrelhineGxRs VIBHINILETIRS ddne worl Domirrsion

6n November 19,1992, the. Secretary of the Army and the

pAte Bl S

Chlef of Staff srgned the -Army’s Em{rronmental Strategy for
the 21st Century.!4 The strategy defines the. Army’s commit-
ment to environmental stewardship and_provides a ‘helpful
framework to analyze and group environmental issues. The
Army’s.environmental program is organized into four pillars:
c6hpliance; restoration, pollution-prevention,!5 and conserva-
tion.16 A brief discussion of the ‘statutory'scheme involved in
environmental compliance”and environmental restoration is
rfét’:‘é“s“sﬁl‘y’ £ ’prro'p%rly aiﬁalyze‘ftl'i’e issue"“df'cdmr_actor'lreim:

KA PR

- N uuu =i (ol noilint K6 iuod
1358 Fed. Cont. Rep. (BNA) 470 (26 Oct. 1992).

14 The Stgategy'deﬁnes the Army’s Jeadership’s commitment as follows" AT

A :’,\;}ﬂfr FAYTE” o FTTINEY

poi] LAk R sy d
ive rmmé‘ﬂrate prionity o’ sﬁstamegl &gﬂlpllaiﬁcl:%rth all env1ronmental laws
 Simultaneously continue to restore previously contaminated sites as quickly as funds permit;

» Focus efforts on pollution prevention to eliminate or reduce pollution at the source; and

A 3

burseHfint for the '€osts ofﬂéo"r’i{plf’a’n”c? and réstoration” The
differencés’ between the statutory ‘Approaches taken’ for enviz
ronmental compllance and Festoration” iffipact héavrly 1n deter—

mlnmg the aVarlabrlxty of contractor ‘environmefital costs. *
LoDISUE 01 4 hﬂ Wy mwm*wogg m t‘.‘vﬁ}&n

" Compliance ’iﬁi‘/dl\fe‘:s "
figet federal, state,"and T ‘
ments as well as Army regulations. Threg ¢éntral compllanee
statutées—the CWA, CAA, and RCRA—and a host of other
environmental stafutes place reqmrerﬂeht”s""" the Ar‘ri"fs"r

The goal of the Clean 'Water Act (CWA)18 is"t0 restore ‘and
aintain the chéinical, physrcal and blologrcal 1ntegr1tyof the
iia"’tiori"s"watér = To’fnoi?“e"’toward that goal, all p01nt SOUrcE-s
a discrete ‘$utlet, such as4 pipe or d1tch—drscharges ‘of pollut
taitts 116" navrgable waters must have, ind follow, a National
Pollutiori Discharge Elifnination Systéin (NPDES) permit.?

D tosbeh oF oD o nelsaimpines 19

The Clean Air Act (CWA)X0 estabhshes a framework for
the ‘attainment and maintenance of ‘ait quahty standards. “The
CWA regulates Eiissiolis from fuels “aHd motor FeRicted?
deals 'with ¢ ozone depletron and regulates ha?ardous 51'r pollm

et freghdd
tarits ‘and air'ém R riied
108 Husr sdt Do ewsl mlEmSUT VL
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The Resource Conser ation and ecol’z t( C

often described as regulatrng hazardous waste from cradle 1o
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* Conserve and preserve natural and cultural resources so they will be available for present and future generatrons to use.

ATRE B8 oY {rrerssonvid ) senstell 1o visivs,
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15Pollution Prevention focuses on reducing waste streams by reducing hazardous material use and hazardous waste generatlon

GOV ot a8 (e} ged ino g bl

16 The conservation pillar includes two types of activities—conservation and preservation. Conservatron involves responsibly managing Army lands to insure long-
term natural resource productivity. Presérvation fdcuses'off the production of res6iirces such as ‘wetlanids; éndangered species dnd historic”ahd’ Cultural sites, The
separation of these activities is not always clear. The Endangered Species Act, 16 U.S.C. §§ 1531-1544 (1988), can be viewed as a compliance statute because sec-
tion nine of the Act provides for civil and criminal penalties for the unlawful taking of endangered species. B

17A partial listing of the environmental statutes that.place requirements on the Army:are as follows:

T
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a. Endangered Species Act of 1973, 16 U.S.C. §§ 1531-1544 (1988);
b. Toxic Substances Control Act, 15 U.S.C. §§ 2601-2654 (1988); "¢

National Envrronmegtal Policy Act of 1969 42 U S C §§ 4321 4370a (1988)
P AT n_ziers WG O ATIVIDE S BT G OSNGINUED B OIS OGEGY (oantonh

a'jﬂxu o d Emergeﬁcy Planhing-and Comriumity Right- T"o-Know Actof 1986 ‘2USC §§ 11001 11050 (1988)
Pris balon fG enobsloly fasg 0¥ sandseon hog ssait st einge Wolls o vl ogisrs
e Fed ral lnsectrcrde Funglcrde, and Rodentrcrde Act, 7 U.“ .C §§‘136 136y (1988) o S
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;g Safe Drmkmg Water Act 42 U.S. C §§ 300f- 300] 11 (1988)
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1933 U.S.C. § 1311 (1988).
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2024 U.S.C. §§ 7401-7642 (Supp 1V 1993).
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2142 U.S.C. §§ 6901-6991h (1988).
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grave.”?2  The RCRA creates a comprehensive regulatory
scheme for the storage, transportanon ‘treatment, and disposal
of hazardous waste. In addition to regulatmg hazardous waste
in Subtitle C, the RCRA also regulates solid waste (Subtitle
D), underground storage tanks (Subtrtle I), and medlcal waste
(Subtltle D : 2R

L s AT

0 prov1de

For example the CWA gives primary authorlty o the PA to
issue permits but allows the EPA to authorlze a state to imple-

L‘U
ment and enforce 1ts_own program the state, scheme contams

Flnally, these comphance statutes contam wawers of sover-
elgn immunity for federal facilities that make federal and state
compliance standards applicable to federal facilities. In that
regard, fedetal contractors ‘are required to ‘comply with feder-
al, state; and local requirements regardless of whether they are

performing ‘on the ifistallation.25 Congféss téé ‘tIy p sed the
Federal Facility Compliance Act26 that expanded the waiver
of sovereign 1mmumty under RCRA to allow states to assess
fines and penalties against federal agenc1es for past RCRA
v1olat10ns

wAREY D W

- i ol yansti {15 it mm Bl
~In contrast fo the focus of comphance on today s act1v t}es{

T e i

resultmg' rom past act1v1 1es .4 )| =
sites, owned or operated by government contractors—-are gov-
erned by the Comprehensive Environmental Response, Com-
pensation, and Liability Act (CERCLA).27. . _: v
,J DR SN R DR B ‘?‘H 1 um«‘} .,JB ieit :
In addition to establishing the Superfund to pay for
cleanups, the CERCLA gives the federal government broad
authority to clean up contamination on its own or to order oth-

22 See Johnson, Recyclable Materlals and RCRA s Complzcated Conﬂtctmg and Costly Definition of Solid Waste, 21 EnvTL. L. R

bt anent ALUAYT g peilklish

10357, von'T wasnanosiand T

nc ],udrng those ’at’ -

R T

ers to-clean it up. A principal theory ‘of the statute is restitu-
tion; those responsible for causing hazardous substance releas-
es should be responsible for the cleanup.28” " The CERCLA
scheme is directed at remediation and creates a response, com-
pensation, and liability scheme. 71+ w0 tesmnwis Suiauova

-i#*When the stdtute’s liability schemi is triggered by a
release—or threatened release——of a hazardous substance
from a facility ‘or vessel, any pérson (goyernmental Or private
party) who-incurs response(cleanup) costs ‘can recover thosé
response costs from’ a“potentially responsrble party (PRP).
Under the CERCLA, potentially respon31b1e partles fall 3 1nto
one or more of the following categories:*/ g

B E fﬁ%‘,mf?&iz
a. current owners or operators of the srte

b. past owners or opératorsv at the time of
_ disposal;
sansie «m SEvIownt yoano bas: tesani 1o iovsl sd stigesty
. . generators (persons who “arrange for dis- -
posal” of hazardous substdnces that they - uaw
o$sess);and . ... = ; :

T : -‘Gm’ﬁefsm ;
o, transporters of hazardous substances 5
1130 2n
Those falling into one of the PRP categories are strlctly 11ab1e
for all response costs in most instances, unless the harm can
be shown to be divisible. No requirement exists under this
joint and several strict liability ‘scheme to show that the con-
duct that caused the release was neghgent or unlawful 22
: P G AT o dyuoriia
Potentrally respon51b]e partles can’ seek“c’ontrlbutlon from
other PRPs. In these contribution actions, courts can consider
equitable factors—such as negligénce-—in determining the
amount of costs to be -assessed among the PRPs. In"many

e IDEHE ”

" cases, however, relative costs of cleanups between some or all

of the PRPs are determined on a volumetric basis"without
regard to fault. In view of the CERCLA’s liability scheme,
much of the litigation has focused on ways to “fag’ other par-
ties as PRPs, or otherwise make them liable for cleanup

T el R et 10
Envtl L Inst)July 1991 at

SO St A B

TR WONE SISTICY 35 AOIBEERED

23For example, RCRA Section 3008(a) authorizes the EPA to assess an administrative penalty for violation of RCRA Subtitle C requirements relating to the han-
dling of hazardous waste. The penalty may not exceed $25,000 per day for each day ‘in violation.' 42 U'S.C. § 6928(a) (1988).. For'a detailed discussion of civil

penalties, see Hanash, FeD. FAcIL. ENVTL. J, (Winter 1990-91).

433 U.S.C. § 1342(b) (1988).

25GENERAL SERVS. ADMIN. ET. AL., FEDERAL ACQUISITION REG. 52.236-7 (1 Apr 1984) [hereinafter FAR].

R b wmsxeu’*g% HRS Lu Lopiih BT

26Federal Faclhty Comphance Act of 1992, Pub. L

n Comprehensive Environmental Response, Compensation, and Liability Act, Pub. L. No. 96-150, 94 Stat. 2762 (codified in part as amended at 2 US.C. §§

L I R Py AR DA TR AL VS

et
105386106 Seai 1505 (1995):
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9675). The 1986 Superfund Amendments and Reauthorization Act made CERCLA applicable to the DOD. Pub. L. No. 99-499, Sect. 120, 100 Stat 1614 [(codified

at 42 U.S.C. § 9620(a)(2)).

28Cruden and Rogers, CERCLA: An Overview, Legal Education Institute, United States Department of Justice.

291d. at 3.
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costs—such. as, lenders, secured creditors, insurance compa-
nies, corporation: stockholders, and municipalities.  Once
tagged as a PRP, only limited defenses—such as, an act of
God—and exclusions—for example, innocent landowner—
prevent the applrcatlon of _|omt andseveral lrabllrty 30 ko

The CERCLA llabrlrty extends to'sites’ where the contami-
nation ‘may have -occuired over forty or fifty years ago,
involved many parties, and involved several contaminants
from multiple sources. While some recent cases have attempt-
ed to focus on the harshness of the strict liability scheme,3! the
CERCLA ‘intends to avoid the legal' morass involved in deter-
mining liability premrsed ona fault-based standard at old con-
tamination sites. ' ‘ :

o

and Remedlatron Costs

2o
;v“ jnu

Despite the level of interest and money involved, no statute
or regulation exists which specrfically addresses‘when a con-
tractor’s envrronmental costs may be reimbiirsed. Conse-

quently, the current apphcab]e standards are the fundamental'

criteria of allowabrlrty—reasonableness, allocability, and
compliance with cost accounting standards, cost principles,
and the terms of the contract R

Regulatory Guzdance

LY I OJ g

Some regulatory gmdance is, avallable on. specific aspects.
of costs related to environmental compliance and remediation.
Although the CERCLA . cleanup costs are often characterized
as “fines,” the GAQ feels disallowing'such costs under Feder-
al Acquisition Regulation (FAR) 31.205-15’s prohibition on:
paying fines or penalties is: “questionable” becausé moneétary
sanctions result not from a finding of fault, but from a con-
tractor’s status as an owner, operator, transporter, or generator
of hazardous waste.33 Further, the cost may be allowable even

FGa Wieahiain B A Lbn EEAL A IR i3
Sy 10 D0l est nousaiil oo daum
ety pugi arrwesdio 1o 24 A9 es 2ol

054 at 112,

31See, e.g., United States v. Alcan Aluminum Corp., 964 F.2d 252 (3d Cir. 1992).

‘.!Lul S5

Lo B o aoitieied vine s

if characterized as a fine or penalty if incurred as a dlrect
result of contract complrance 34 sanio B

WOdu v u

v AR B SR SCLRD0E BE 988w ol R

; Maintenance and repair costs also are ‘generally allowable
so_) long as they. “neither add to the permanent value of the
property nor appreciably prolong its intended life.”35
Arguably, remediation costs needed to keep a facility operat-
ing could be allowed.. Current accounting practice, howeyer,
requires: that these costs be caprtahzed—and not expensed—;
when the repalr extends ‘the lrfe _capacity, or safety and effi-
ciency of the property ‘as compared to the ﬁroperty s condf ion
when acquired:36 Thus, cleanup ‘costs resultmg ‘from a prevr-
ous contractot’s’ actions should not ‘be fully’ charged to one

accountlng pel'lod H ST G R S h.a.u‘ Ve 4

R RTTRE

s R S arll *ﬂquH

' Confraciors should” look first i 'theft insirers” or reim-
bursement of their’ cleadup"costs 37" Insurance’ c0ver1ng
efivitotimental remedratron ¢osts, howevér, #ay be effec-
tively unavailable to some contractors38 Federal Acqiisic
tion Regulation 31.205-41 recently was amended to make
the “Stperfund tax™ allowable.3? . Superfund tax payments
made between 1986 and the amendment’s effective date of
January 22, 1991, are treated as unallowable by the Defense
Contract Audit Agency (DCAA) unless incorporated into an
existing contract.40 . Furthermore, payment of consultants to
aid in assessments Aand clean up is allowable under FAR
31 205- 33 .

PRV T m){!w 1B VRInA SORENGIROCE 08T M 1G9

ipeRel ol iw woiiz g AMOI qebny vhiaimai ngiwovor 1o
e urrent Practice
H )/3 Tesag ol (Jl\lnu"‘lb VE IR0 mmnt (5GSBS LU 20

The lack of guidance on envrronmental costs has fhanifest:
ed itself in confusion and 1nconsr§tency The GAO recently
1m‘/‘estlgated reimblirséments for costs’ a&sociated with'remedi-
ating four hazardous’waste sites tised by the Boeing Compa-
ny, Lockhéed Corporation; and AerOJet ‘Genéral’ Corporatlon
The GAO foiitid that the DOD ‘enivironifiéiital cost feimburse-
ment decisions were inconsistent dnd made by ¢ontracting
officers who lacked experiencé in environmental remediation
performing ad hoc investigations into contractor wrongdoing

Crotegsaeolk basbogud wdr guidetideres ol noibbe ol

d 1msminavoy fsmhel sdi esvig AJdUMELY o 2qunsaly
10 1 10 WG 2it 10 NONSRFNSINGD QU 1asld of v

Sroitius
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32FAR 31 201-2 For an excellent dlscussmn of current allowability requrrements see TIAGSA Practice Note, Allowability of Environmental Cleanup Costs;
ARMY Law., Nov. 1992, at 28-32.

OE 1y m\‘« 1 .=’ STYWE AAM oFH deoreH v Kfeemannq

MUnited States v. General Dynamics Corp., No. 4-87-312K (N.D. Tex. May 7, 1987).

35FAR 31 205 24,
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36 Capitalization of Costs to Treat Environmental Contamination Issue No. 90-8, EITF ABSTRACTS July 12 1990 at 591-99 [hereinafter EITF ABSTRACTS].

3FAR 31.205-19(a)(3). ) L
ST e D LTS dee i 8 DOITEC) e L JRTE BY G L-0R
§onag MR-UR o 3 dut IO ans oy sl

BFAR31.205-19.

39FAR 31.205-41(a)(4) (FAC 90-3).
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40 Recovery of Environmental Costs, in COST, PRICING AND AccT, Rep. (Fed. Pub.) (Mar. 1992). -
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,, comp‘any s busmess ”42

and contribution to the remediated contamination.4! - “Deci-
sions on reimbursement varied from a complete denial to
reimbursemient in’ proportion to the Govemment s shareiof a

ISR P ii;i!z

insurers prior to payment *Whereas Aero_;et was forced to sue
its insurers before seeking rexmbursement "Lockheed also was
allowed to allocate the envnronmental cost ‘from one portlon of
its company across its entire company s a B ral and admin-
istrative expense contrary to the Cost Accountmg Standards.
Boeing was allowed to apportion the allowable costs in pro-
portlon to the squ,v & footage dedlcated to the performance of

pnnclple

e

- The GAO recommended that the' DOD develop gmdancev

addressing the allowability of nonpenal payments to regula-
tors, whether the CERCLA#43 costs are ordinary business
expenses or extraordinary costs and can be claimed in such a
way as to allow profit, and the effect of violations of law or
regulation on claim approval. The GAO cautioned that the
small number o " cases examined prevented more detailed rec-

ommendations. The GAO's 1nvest1gat10n will continue with

congressional hearings likely during 1993.44
| 'DCAA Guidance

Application of current FAR Part 31 limits on ‘allowability
has been problematic at best.45 To remedy this situation, the

DCAA and the Dlrector of Defense Procurement Jssued a
guidance paper on’ envnron” ntal costs to DCAA ﬁeld audit
agencies.% The paper attempts to allay mdu Stry concerns
about ‘@iiditors using the proposed principle’s

ufiatlowability and other restrictions in making allowability
determinations on ‘ctirrént incurred costs and forward pricin'g"
proposals a1 New audtt guldance wnll be 1s5ued if the pro-

"’The g’uiddncecon‘;id’e'ré environmental costs to bé “normal
costs of doing business and are generally allowable costs if
redsonable and allocable " In dlscussmg reasonableness in the

g;}udance states the methods ‘employed and costs mcurred
must be consrstent wuth the actlons of a reasonably prudent

the al'co ) be mcurred by selectmg the remedy for the
snte based on the:CERCLA study process rather than best

Remedlatnon costs resultmg from a contractor’s wrongdo-
mg"—that is, A_wolgtxonsbof law or regulatlon or dlsregardmg
warnings of potenttaf contaminati are deemed unreason-
able and unallowable.” Estimated remediation costs not result-
ing from wrongdoing should be handled as contingent costs4®
or as paid and recovered later.3¢ The guidance paper recog-
nizes that some environmental costs should be capltallzed—
not reimbursed as expenses=—when “the effort improves the
property beyond its acquisition condition or . . . the costs are
part of the preparation of the property for sale.”5!

4 Gen. Accounting Office, Environmental Cleanup: Observations on Consistency of Reimbursements to DOD Contractors, NSIAD-93-77 (Oct. 1992).

4234 Gov't. Cont. (Fed. Pub.) { 629 (Oct. 28, 1992).

4342 USC §§ 9601-9675 (1983)

IV e R G et DR ae St Dl SR ResHn Y

4434 Gov’t. Cont. (Fed. Pub.) 1 629 (Oct. 28, 1992).
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45 Letter from James Hinchman, General Counsel, General Accounting Office, to Representative John Conyers, Jr., (Feb. 3, 1992) (the CERCLA ‘cleanup costs not
disallowable as fines or penalties); Peter McDonald & Scott Isaacson, Environmensal Costs for Governméent Contrdctors: Gordian Knot Redux, 57 Fed. Cont. Rep.
(BNA) 847 (June 1, 1992) at 847, see also Margaret O. Steinbeck, Liability of Defense Contractors for Hazardous Waste Cleanip Cosis, 125 MiL. L. Rev. 55, 66-
73 (1989).
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AD 730.31/92-6, (14 Oct. 1993) (reprinéed in 5

46Memorandum, subject: Audit Guidancé on the Allowability of Environmental Costs, DCAA. B I, Cont, Rep.
(BNA) 500-06 (Oct. 26, 1992)) [hereinafter Guideline). o
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471 See, e.g., 58 Fed Cont Rep (BNA) 254 (Sept l4 1992)
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4858 Fed. Cont. Rep. (BNA) 470 (Oct. 26, 1992).

49FAR 31.205-7.
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S0FAR 31.201-5.
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. The guidance paper uses the.costs actually incurred during
the perrod as a baseling for determining a]lowabrllty “The
methods Xertnployed d the magnitude of the, osts 1ncurred
st be consrstent _with the“gggons expec Lan ordrnary,

it d EF L v

reasona le, prudent'.hgsmessperson performing non-Govern;

A L2

ment contracts in a comgetrtrve markqtplace. 5
costs are not Aa]lowable ination, must, have voccurred
‘rratron

Ui dimd §B2 5000 2 LY Tt e

liabilities based on fault and mcreased costs due to a contrac-

tor’s delay in remedra_trﬁ(i)p@ qafﬁt}e,r dlscovery also are, not allow-
3] 4 B Fi £

1ine_how |
e IV S
what portion
LEETY Y ,.L_, §
T 4 e ?z?zmrac BTG s e
il &f EL b (EELLNS EN = 5 ¢
and whether a contraétor S 1nsurance covered the contamma-
TACRT Sy 2NNk SOILAIRL. 6 ISEISHEW ani
generated thePcontra or’s cur rent

1‘3# ] .335‘
nature,y

of these inquiries place agencies in the uncomfortahle posrtron‘s
of either accepting a contractor’s clarm,at‘_ face VallI;C or con-

ductrng an extens highly tec mcal“lyr};\a/e‘:‘sqr
h £ osg A By AL
tors should be requested to
3 b ‘-*H{M ék ?!H’ﬁti}*’ Tea o R USRI
provrde documents sufficient to allow a determrnatron as to
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how the c St mrnatron occu
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5258 Fed, Con

g 4t 502, = L B
0 93 1'3“' UG S0 11 Y0
5442 U.S.C. § 9607(a) (1988). '

53Defense Acquisition Regulation (DAR) Case 88-127.

_ Proposed Environmental Cost Principle:naog oas
4 sisiamen & morl bebwy inemssedanat an eaple
tial attempt to formulate,an, envrronmenta ost prin-,
c1ple came in 1987. The CERCLA -8 strict liability

provisions,3* and a desire to establish uniform ourdance for
contractmg officers, prompted. the, Air, Force, to propose;an

-7

enviro mental cost prrncrple making complrance costs allow-

pelta e L AaeN]

able and ‘cleanup costs unallowable .except for government:.
owned Scontractor—operated facrhtres (G OCO) meeting certam
5

complarnts by 1ndustry 56

Swamad il B REHGILE < dunsu iy T \’i&anin‘i.ﬁ
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f the envrronmental cost pr
LR e ) <2

sod BAR 3120595 makes aﬁowabfe a contr‘ac[txo:r:%sﬁ

costs 1ncurred for preventing environmental" damage properly
dlsposmg of waste generated by business operatlo S, and
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o I .E iaxl“ a;}ﬂﬂﬁa\'}}lh

or ocal, auth ities, e
e BRI T et Aeh ..Mwwtmmu

12
ts,incurred for correcting. envrronmental damage unless the

contractor meets certain condrtrons 59 Srmllar condrtrohnls
apply to the costs 1ncurred correctrng envrronmental damage-
caused by a previous owner of the affected property.5® The
clause ‘excludes ‘costs résulting from: liability to third parties
and disallows increased envirorimental costs ‘resulting’ froma
contractor’s mabrlrty to obtam the 'lnSurance requrred by the

contract 6l

‘ bstantial opposrtron%fand ’1nvo]ve‘ ‘' serres of Cotm
ditw suniines Hiw sodestzovor 2 OAG od1  znoiishans

s 28R oty vzl 2p nivesd Iemoi
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36 See Pricing and:Acct. Rep., Recovery of Environtiietital Costs;:Cost, (Fed: Pab.) at 5-7 (Mar. 1992), fora-c8ficise histSpysinsarntivii $0ili0 naliavesnt noid 1+

57TDAR Case 91-56, Civilian Agency Acquisition Counsel (CAAC) Case 90-101.
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58 The rule was sent to the FAR Secretariat on May 20, 1992, for final publication pending removal of the Presidential moratorium on, ﬁnal pubhcatrgn of new regu-:
lations. Gov’t Cont. (Fed. Pub.), Vol. 34, No. 27, para. 388 (July 15, 1992). The moratorium had not been lifted when this article was wrrtten The proposed rule

appears in full in the Appendix.

59The contractor must demonstrate it:

guGats AJDMNED e (TR deh ol sl sk sviiasasge o 0oftiO anbleucan A Imisesty leanuol) {me
5 ..(1) Was performing:a got{emment contract at the time the conditions requiring correctlon wete cicated and’ performance of that contract
contributed to;the creation of the.conditions requiring commection;: = .74 % itk
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(2) Was conducting its business prudently at the time the conditions requiring correction were created, in accordance with then-accepted

_relevant standard industry practlces and in complrance with all then exrstmg envirgnmental laws, regulatrons permrts and comphance
BINTO I 10 BT R BT s R i Lise
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(3) Acted promptly to minimize the damage and costs associated with correcting it; and
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(4) Has exhausted or is diligently pursuing all available legal and contributory—that is, msurance or indemnification—sources to d

the environmental costs.
60Proposed FAR 31.205-9(d); see supra note 58.

61 Proposed FAR 31.205-9(a)(2),(f); see supra note 58,
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62 Letter to Eleanor Spector, Deputy Assistant of Defense (Acquisition), from American Bar Association, Public Contract Law Section (Aug. 24 1992). see also

Fuqua, Washington Pipeline, 5 Aerospace.Indus. A. Newsletter, Jan.. Feb 1993, at 3.
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about the drsallowane _éof‘a clalm whlch will be reso]ved

A £ **-

The proposed prmcrple requ1res the contractor to prove that
four conditions exist; to _the contracting officer’s satlsfactlon

5 5

before c]eanup costs. are allowable. The most
conditions~—from the standpoint-of proof——mvolve the causal
nexus between contract performance and the condition requir-
ing correction, and compliance with “then-accepted relevant
standard lndustry practices” and “all then-exrstmg environ-
mefital” laws, regulatlons, permlts and comphanc ”"gi’ée-

d i ‘hm EﬁCLAT blhty

is are }Aﬁi‘é‘&i"’z‘f diffi-

cult to apply to actrons that L, ]
dent” busmesspeople of lo
contemplated the costs associated with CERCLA a retroac—

tive liability law. ... ...,

To satisfy the cost principle’s: first condition, the contractor
must have been performing a govérnment cofitract when the
conditions requiring’ correction were created ‘and performance
must have contributed to the conditions’ requmng correction:
Neither the CERCLA 11ab111ty determiinations, nor toxic tort
actions, require this typé of finding. In’ Dedham Water Co. v.
Cumbeérland Farms Ddiry,’ Inc.,55° the' court held that the
plaintiffs need not prove that 3 defendant’s “hazardous sub-
stances actually contarmnated the plalntrff’s Droperty ¢ 66 Con-

sequently, a contractor may be llable for cieanup costs w1thout

. J b( Cﬁ)tl
proof at their actions contrlbuted to
PRSP OO RS TR E N SRS O NI ST ¥ S b

solis ignog

SEF ' 10 DI N3 ides mfm 825
. The second condition requires the contractor to condu

busmess prudently and. in ccordance w1th the

E§

SEsg ;
T gk

63 10 U S C § 2324(;)(2) (1992)‘(penalty apphes to unal owable direct costs) Legislation recently was introd
unallowable cost penalty to indirect costs. 59 Fed. Cont. Rep. (BNA) 599601 (May 10,1993)."

6“Proposed FAR 31.205-9(c)(1), (2); see supra note 58,

U B OF msrenahaadsunatecire. DA s 0521 Sl snahe Tbey s st 0 A5

65889 F.2d 1146 (1st Cir. 1989).

66/d. at 1152

67 Transcript of Proceedings at 1191, Werlein v, United States. (D. Minn, 1991) (No. 3-84). .-

s AIBRUE DO SR BRI

681d. at 3100-01.

‘because of the’su stantlal
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dustry practlces eﬁwron‘r‘henﬁtal 1aws, regulatlons permlts
. [ AEED

and mphance—agreements 't“\’mﬂ Bh S(tf mel y d1ﬂ‘” cuit for

oy By

F e P

mg ﬁCe
) VR VIR YT 2 Py
réason; the’ questlon of negh ence does not arise n the CE
Cf.,A lrahlllty cases. TSR

SR ;g

ra comp

[ S4Th it o 8 ramehal g 4

busmess prudentfy and in accordance’ it
Mo

vant'standard’ pfactlces spawned Fhewindustry for expér

ert w1t—
nesses in toxic tort cases. In Werlem‘?z “United Stites’
plaintiffs sought damages for injuries caused by 1ngest10n of
contaminated Water. Thé* piamtxffs’ “state of the" art” w1tness
testified that Waste disposal practices’at "the f fac111ty were “sub-'
standard.”67 On*crod-eXaiiination, howeVer ‘the Umted
§tates showed th"ﬁits'fff?«icuces omported with fHose
described in 2 frade’ Journal ‘of the time.8 e United States
alsb"Wé”s prepared to-offer its'8Wi *stafe 6T the art” witness 1o
‘that concfusron “Contractin ff" icers will not have
accesy to such evrden"w at’ Ieast 1n1t1 Iy. 'Ifa contractor Sub-
its 4 “state of the art” re'ip?frtr it will b8 difficalt for the Coli-
tracting officer to assess its reliability Without eXpert
assxstance

WLl R 3 SGIRRTIRGD ol esinpai aoihbaoo-dsnil edT
- Even after lengthy drs&oilery, diffic culty exists’ in deterfnm-
ing whéther the ‘contracterconducted its businéss:in ‘Comipli-
ance with all"environthieiital Taws, tegulations; permits, and
compliance agreements. In many cases the law has changed
during the course of the contract. For example, all the majOr
environmental statutes “'were enacted during-one 'GOCO con-
tractor’s forty- -year ‘tentre.6 Tt may not be p0551ble to deter=:
‘mine when' an action ‘occuitred’ which-would not now comply
with the law. Evenwhen contractors attémpt to ensure that
environmental laws’ are followed, subcontractors may not.

o

Failure ‘of a ‘subcontractor to follow 1nstrucuons IS ‘not” a '

<

defenseunder the CERCLA.. <inaly Taftini <1ov
, g e1ssY quc GveA 25 oo smnz leve
eeAlso problematrc*rs thé" condrtlon Tequiring contractors to
act promptly to minimize' the: damage and costs associated
with correcting the problem. These requirements can be
i o bolngs o0 Javyasr wil el e gow ol catinsgE-yoiion
ooy o Hiwe eisiial to agaadoieos aaitosold. ca@sy vinow ol
in, the;House of Representatives applying the

y
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Yo podsiborer lsamion ok Msminetvas o m o

a0 dilpad ot

RN
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69The National Environmental Policy Act of 1969 (NEPA), Pub. L. No. 91-190, 42 U.S.C. §§ 4321-4347; Clean Wate:

(1988); Resource Conservation and Recovery Act (RCRA), 42 U.S.C. 8§ 6901-6991h (1982 & Supp., III 1985); Comprehen(swe Envrronmental Response, C mpen-
S}

sation, and Liability Act (CERCLA or Superfund), 42 U.S.C. §§ 9601-9675 (1980); Superfund Amendments and ﬁeauthonzauon Act (gARAs Pub"ﬁ No. "99'—499

100 Stat. 1614 (1986)

SRR T nnrisiswsh ssisenbiBeg 10 senanks aidswolls pi sr o sonipddne o abriidve siseleve ot nodit off e R Ay S EOGHT BAT N

7°O’Nell v. Picillo, 682 F. Supp 706, 722 (DR.I. 1988), aﬁ’d 883 F.2d 176 (1st Cir. 1989), cert. denied 110 S. Ct. 1115 (1990). From 1970 throwh f§77 Amenc
can Cyanamid contracted with Chemical Control Corporation for transportation to, and incineration of, wastes at Chemlcal Control's New Jersey famhty In 1977,

American Cyanamid wastes transported by Chemical Control were found in trenches on a pig farm in Rhode Island.” American Cyanamid whas: liable for cleantp
costs,
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mconsnstent To minimize the damage, a contractor must

""" “'3‘*_7 DN ST - LSIERMLI I, Teia (AU I UEaT
move qurckly his, however may maximize costs or
S SR B d5305 shilie

example ata 1andf 1ls srte, it may take years of 1 negotratrons to

TR IO Py FOPPE S A Y| ‘h'i

arrive at a. fa1r settiement 'fhe requrrement is approprrate
when the EPA will 1mpiement a more costly remedy if t}fé
PRPs do not agree to undertake an action pursuant o an order
under the CERCLA Sectron 106.71 Immediate actlon Jmay not

WSy o THEISEW

be appropnate however, when a contractor 1s sued y a PRFP

i i ¢ didis i Ldwanidaad(

for contrlbutron 3 hen the EPA or a state seeks an overly
W3 B DS RY r’:‘JMJLiq Dikasibnid donn
woR B OUTOY DIECE 1% 2hEesn

i v DoELsy esiiun srsh iuoeoe 2iinamiq
The nouon of acting. promptly is problematic under the

CERCLA as, well Requxred mvestlgatlons,can‘take years,
For mstance the CERCLA progess. has been, underway for
almost ten years at Rocky Mountain, Arsenal _near, penver,
Colorado it a, ﬁnal remedy has npt yet selected In
such a case, 1s srgmng a consent decree sul ﬁc1ent oor_must
1nter1m response actlons whrch Jnay later prove to be i incon-,
sistent with the ﬁnal remedy and not cost effectrve, be under—
takcn" These questlons wrll be very dlfﬁcult for contractmg
OfﬁS‘;‘?.r? O, ANSWET. . iiciinut sif eavian OF IDULL0 1051

e thrj foen
The final condition requires the contractor to exhaust or
. AS, demonstrated
above, there may be any number of po ble . PRPs._This type
of .information alsq;sw,l\lt not usually be available to. the con
tractmg ofﬁcer i

s visgE Al 2RSS

LD G A G0siines 901 10 s21060 o8 ganub
The condmon also specifically 1dent1ﬁes insurance policies
as possible.sources of contribution. The question of coverage
under comprehensive general liability insurance policies. “is
one of the more difficult issues to face the courts.”’2. Given
the wide range of litigation on insurance coverage, submission
of an insurance:claim and denial of coverage will not be suffi-
cient. If it were, initial denials would become the standard.
Alternatively, some companies have spent years pursuing
insurance coverage. .For example, theé Shell Oil Company has
pursued coverage for environmental costs at Rocky Mountain
Arsenal for eleven years.”> Because these cases are fact-and
policy-specific, this area of the law may not be settled for ten-

3

to-twenty years. More than an exchange of letters will be nec-

éssary; but years of litigatiot i$'undesirable. o i

2t vavy 100-8E (Abd) and s

ABA Reactton

SO e GE DB v GULR IR
el B i anag

be 1'\["P e ,?nferrcan Bar Association (ABA) bl 4
sectlon c1ted some 0 these e fconcerns xnyc'ornl;newt‘
garding"d the ¢ cost pnnclple 74 Tn addlt 'nLtoj‘arg{umg'that the
presumption against allowab111ty 1§ inconsistent with the
FAR’s general framework, the ABA concluded that it is
wrong to’ presuhié“ stich costs are based on the fault of the con-
tractor, “arid therefore urialloWable, because cleaniip’costs are
generally asséssed without regard to fault. “The ABA argues
that the burdén should not be on the contractors to show that
they acted:properly. ... ConmiiiiSg sLoinon GUWING RUAU
DBV DSIGHIDE-TIONE | SO SORELHIUS DIS  S0HD9TI00 Lol

;- The: ABA also concluded. that the rule. would be hard to
admlmster and would require contractmg offlcers to make.
judgments outside their area of expertise. The ABA. TeCOm:,

mends a more objectlve standard a showmg that an admlms-

Liw_glong

BFry [RIRIEFT3 T

dard such determmatlons oftenaare not“’avarlable Usmg the
ABA’s ap "r’oach "inasswe llablhty Tor cleanups W1il be quiet-

ly, but surely, pas’sed fo the ‘taxpayer” ””"“"“f"“‘”“’”“ i
SuBUnst & e d D iy DOIRiS02es RIB0D Of DSIBINESLg

N . PR .
ref vilidni! avin

Definitional Concerns

« Beyond considerations of proof, the cost principle suffers
fromm:a lack of definition: For example, the principle uses, but
does not define, the term “environmental damage.” The Army.
and Navy unsuccessfully attempted to substitute the broader
term “preventing pollution” to avoid a narrow interpretation
limiting allowability to pollutron abatement costs,, The substi-
tution was: rejected as the plain readmg of envrronmental
damage ‘was deemed sufficrentJ

']lli L E R S FE O R llxinu

hlS exc]‘ siof
v Costs imaliowhble? it rele-
gates determmatrons to the general allowability analysis of
reasonableness, allocability, and compliance with cost

ac'couhtmg staiidards 4id the 'féf ol

PO “an
habrhty to a thlrd party’ 75 from its coverage

»»»»» ,”

tm§’ of the contract.”® Under
currént DCAA and DOD guidance, however, any liability to
third parties resulting from the contractor’s fault is unallow-
able.”7 Here again, most thlrd-party liability determinations

Gre not fault-based FUERRE) (KNl g D2 0i
SUMDGG3 LAY 1200 SN LN

BE w6 e w92 018 (1(0)e-CIS 1 HAY basogord

42 US.C. § 9606 (1988) abatement actions. This section allows the EPA to issue an order, where there is an imminent and substantial endangerment to the pub-

lic health or welfare or the environment, to compel remediation of a site.

Re§ wryapyy 9bbi BE YRRy

72Kyle E. McSlarrow, David E. Jones, Eric J. Murdock, A Decade Of Superfund Litigation: CERCLA Case Law From 1981-1991, 21 ELR, 10367, 10407.

73Shell Oil Co. v. Winterthur Swiss Ins. Co., No. A-045544 (Cal. App. Jai, 21, 1993)! Beétween January 1982 and Tuné 1983 Shell filed claims with' Yaficos ifisur?
ers. In October 1983, Shell initiated litigation regarding or conceming eight hundred insurance policies.

74 See Letter to Eleanor Spector supra note 62. o
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T6FAR 31.201-2. Care still must be taken to evaluate whether the submitted cost is an allowable expense or unallowable depreciation. See EITF ABSTRACTS, :upra

note36 atsgl- Lk n}\ FE I R C L AT A EAY 23RN (rf‘\) xhl.j"{_&\ A fisk o
SHRE WSEIOL W 2 LSO 06D 8 S%2eW 1T BULTTITHOE Lai 4 Boiksd i wiogld oTinoD IEoinert iy Ly
L Guldellne supra.note 46. Caporigina Onele) shodf nlaneT Bl B oo @EsRE g DR00L S seiuw oansil vd DeToqens agieew LunGuey.) smarm:nm

SE RN

30, NOVEMBER 1993 THE AHMY LAWYEH * DA PAM 27-50-252

Yaviedi 2 (R & Pk A SR KN




“The pnncrp]e However, does' ot define lral)lliwM " third

e P RN

parties. It is not clear whether the ‘term “third partles apphes
to the EPA, othér PRPs; or tort plamtrffs Fevl'g : eafiﬁp fc‘osfs
will be reimbursable if all three are excluded:

4 G0 AnHeIIens omnnne DED SIRVIE

A"‘/‘E‘icludmg thrrd-party liability

resolved If a. PRP contractor opposes habrlrty and loses the.
resulung costs from the EPA-initiated cleanup would be non-
reimbursable. If, however, the PRP contractor admits liability
and pays for the cleanup on its owi, the resulting costs would
be reimbursable. This scenario’ will'inctease the DOD s‘envi=’

sy

ronmental costs ‘because its PRP contractors have fi6“incentive:

Y ?’hl 31;!( 58101
Alesrinog et fo

ATy Ry mdmby g Py
one of the largest potentlal env1ro;“-

" g
mental costs facmg the govern ment

i W ia % a3 E Y 3 b
government facrllty “The contra ng o it

ea, and ‘claims resul s w1
5. AN ETN TR S F RN R TR
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to oppose liahrlrty
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contmue to
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The government and contractors face two types of third-.
party liability: offsite landfill cleanup costs (CERCLA liabili~
ty) and toxic tort claims and suits. All military installations’
and contractors face CERCLA liability from disposal of their’
waste. The installation and contractors either disposed of
waste in their own landfills—which may require remedia-
tron—or waste was shrpped toa drsposal site off their proper-

Mmrnye vy wy ey 1 Frpad

t"agenci SRy

P ,"I’ L6

A gives the

PR E R

ment cot ractor may be named as a}PyR“Pi in two. waysh
some  cases, | the EPA _sues PRPs dlrectly In: others the EPAf
sues or issues an order agamst some PRPs, and those PRPs
sue others. The evidence used to name PRPs in these cases is
largely circumstantial. For that reason, the information
required by the environmental cost principle may not be gen-

erated.

For instance, one GOCO munitions production facility was
managed by the sameé confractor for over forty yearts. During™

791d at 169

8Ulal at 170 (cmng Umted States v Wade 577 F Supp. 1326 1332 (ED. Pa 1983)

 r iy in e

that time, Waste Was d posed”Bo'th"o’n aiiii o?fsrte f‘Bé‘f’%’éﬁ"
ey By

1972 and 1978, the contractor contracted ‘with three Wwaste
removal companres These waste haulers took waste to a van-

A 4 W o AR T AR TR R
ety '6 three w hich have been named as
i FOISER S, BT ST
ER 'f e rmlrtary mstal ation as een

L g stk 7 - H
Army also has been:named as a PRP at twoiof the 51tes

ST AGE

Defmrtlve evrde,  linking a facility’s \waste'to a thrrd-
party landfill often does not exist.. If records exist that show a
waste hauler sent some loads of trash to one landfill, all cus-
tomers’ durrng ‘that time penod may be held liable. Tt is'not
necessary to establish that a parficular'defendant’s waste went
to the site. In United States v. Monsanto,8 the court held that
plaintiffs d&"not have 6 show a parucular ‘defendant owned
the specific waste at the site, Tather plaintiff’s must demon:’
strate that the waste released i is chemrcally srmrlar to the
defendant s waste.? The courtvnoted that to “require a plajn-
It the CER LA to ‘ﬁngerprmt wastes is to eviscerate

ALK 5 Teheikaid iy L s
r's i sh

e ecause some of th
AR IRty (iw\.}-‘ PR S R

went to that partlcular landfill and becat

i

be consrdered Jo1ntly and severally l1ab]e,3} settlement masters"
may assume absent specrﬁc ,evrdence to the_»contrary, that all

waste at more than one srte T

e sids, g sesnieud oo a0 IO HeTey : g

It does not matter that neither the Army nor the contractor’
chose the disposal site.82 The contractor “arranged” for dis:-
posal pursuant to sectron 107(a)(3) of the CERCLA by con-
tracting for waste d’is‘pBé‘al “In this T'the contractor

T -an&rno i g L ademiiad Frant aa

suhm1tted claims for the osis incurred. Many of those clalms
T HrE g 3% £ Tpe) T s

haveheen pald
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Lrnihne r. et wron
-party 1a 1 1ty lS toxic t

tion Toxrc torts are tort actions for lﬂ_]l.ll'y or property damage

ak; “1.1 Al S 35, 58 J 2SS 1

caused by exposure to toxic substances.s? This type of litiga-
tion has become much more prevalent in recent years.84

In the mid-1980s, the contractor discussed above was sued
along with the Army, by nearly one hundred plaintiffs. “The
plaintiffs alleged they had ustained injuries by ingesting
groundwater contammated with tnchloroethylene (TCE). The

“‘mstallatron isa source of the groundwater contammatlon The ‘

b et ADERR .

81United States v. Chem-Dyne Corp., 572 F. Supp. 802, 808 (1983), O’Neil v. Picillo, 883 F.2d 176, 183 (1st Cir. 1989), United States v. Meyer, 8§80 F2d 1497."

1506 (6th C1r 1989)

SIS S 10 AvTeny by

82 Umted States v. Conservatron Chemical Co., 619 F. Supp. 162, 234 (D.6. Mo, 1985), (fmted “States” '\7

B3MiCHAEL DORE, ET. AL., LAW OF Toxic TORTs, 2-3, (1992).

841d at A-1.
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of costs for which advance agreements may be patticularly’ . Ztlerfierit or consent decree has been issued), are unallowable,
important.”?3 except when the contractor demonstrates that it:

Some sort of assessment determining the g"o*\/érnih"‘é‘ift §%%5 Ueh 2% " Was performing a Government contract
potential exposure should be completed before agreeing to lia- at the time the conditions requiring correction
bility caps. Any advance agreement including remedlatr e Gagin VETe created and performance of that con-
costs should provide for the government’s part1c1pat10n i “*tract contributed to the creation of the condi-
insurance claim recoveries.% ‘ ~bien insianeend iniibuino 4 bag Jiions requiring correction,;

AR

The proposed, envrronmental cost principle attempts o pro-:
vide gu1dance ona burgeomng and complex series of questions.
Consensus for reimbursement of compliance costs exists.

sizthino(2) Was conducting its business prudently at ™
the time the conditions requiring correction
were created, in accordance with then-accept-

Unfortunately, the proposed principle may not solve the prob- ed relevant standard industry practices, and in
lem concerning remediation costs.%’, Contracting personnel will (34 ivia JAXESHipliancs ‘With all then-existing environ-
have to make difficult factual and legal decisions involving mental laws, regulations, permits, and com-

large sums. Disputes and litigation are a certainty. k, Ib‘lﬁ?‘?‘?{!@:‘i BT A pliance agreements;
and proposed rules are not adequate to the task.

, _»(3) Acted promptly to minimize the damage
" and Costs associated with correcting it; and

No realistic estimate of the fuilffé o5 to the DOD “exists.”
This is an area where Congress must develop a SO]Uthﬂ._ No
‘matter what form the ultimate énvironmental cost prr”mple
takes, the best approach to the environmental cost morass is to

SO . ﬁagsiéxhausted or is ‘dlhgently‘"pursumg
: all available 5legal and contributory (e g

avoid it as much as poss;ble through the proactive'use of " 7.2 ! €& nsurance 6t mdemnfﬁeatmn) sources to o
advance agreements. ; © defray the environmental costs. o
A B LR RES B b (R0 Y 08 221 R B o 1 BT o 8 | B R § TR L ELO (W08
APPENDIX ;
S (d) In cases where the current contractor is requlred to cor-
B0 Iy LA OOy g8y 2 rect environmental da'mage which was caused by the activity or
31 205-9 Enwronmental costs. : ; 1nact1v1ty of a previous owner, user, or other lawful .occupant of
5 Fofy PRS- R _
(a) *Bnvironmeaii costs 70 ST E T AN £ 55 08 TR« A 1 affected property, the resulting environmeéntal costs are anal-
lowable except when the current contractor demonstrates that:
L) Are those costs incurred by a ¢ontractor ** PBEL G (@LEB 0T | BT wer b W
for: : i (1) The prev1ous owner user, or other lawful
"""""" ' e R A ' occupant’s acttons satlsfy the crxterra m“‘para-
(i) The primary purpose of preventing S lgrap!1§ i{)(l) Huouﬁh Sj)m?fthlf sub oo o
RERERASOEET Y gt T TR T Ry
environmental damage; properly dlsposmg of 7 TR And
waste generated by business operations; com- o » A ) .
plying with environmental laws and regula- (2) The current contractor has complied with
tions imposed by Federal,, State; or local . = 1i¢:x ey is 1;,paragraphs (c)(3) and (4) of this subsection
authorities: or ' ‘ ‘during the period that it has owned, used, or
: o ::occupied the property.

(ii) Correcting environmental damage.

oo e i (e) -Paragraphs (c) and (d) of this subsection do not apply to

; (2) Do not include any costs resultmg from a8 e fno-Eosts incufred in satisfying specific contractual requirements to
e habﬂ,ty to a third- party: o correct environmental damage (e.g., where the Government

; AT N LU AEOHUE ﬁ contracts directly for the correction of, envrronmental damage at
o (b) Env1ronmental costs in paragraph (a)(1)(i) of this subsec- a fac111ty Wthh it owns). - e ‘Mj

Etron generated by current operations, are, allowable except raf 4 {5iL BEG g ek VI ATV
ithose resulting from v1oiatron of Taw, regulatlon or compllance (f) Increased env1ronmental costs resulting from the contrac-
%agreemen_t My 1 (S0 SO EEG ) £ tor’s fallure to obtain all msurance coverage spemﬁed in Gov-

Ve ment Confracts are unallowable

(c) Environmental costs in paragraph (a)(2)(11) of this sub- L ong s oL
‘section, incurred by the contractof to corrett damag tdused by ' @ Costs 1ncurred m legal and ol;her procgédinés and fines
lits activity or inactivity, or for which it has been admlmstratlve— .and penaltres resulting from such proceedmgs are govemed by
ly or judicially determined to’ “be liable (mcludmg where a set- 31 205-47 'and 31.205- 15, respecuvei

LR CE S E A IS 1 LIRS § (Fa oy G188 i (EQREY o ek g 7Ty BET i B
:95 Proposed FAR 31.109(h)(18); see DAR Case 91-056. ‘

i i
e AT T 3 W 1 PSS 05 SR - U

CERVE T Bl ;
Nnder an excess ll'lSl.lrer theory, See

e )
compameqs Wide use of “pollu-

A ke
i AP 2

96 Guideline, supra note 46. This approach, although not foolproof, is more efﬁcrent than lltlgatmg a IovJ aymen of a cla
All State Ins. Co. v. Brown, 736 F. Supp. 705, 710, n.5 (W.D. Va 1990). “The i msurance issue’is obviated i mmfarge part by Thsu
tion exclusion” clauses to avoid paying remediation claims.

97 Letter from Public Contract Law Section, American Bar Association, to DAR and CAA Councils, 58 Fed. Cont. Rep. (BNA) 184-85 (Aug. 17, 1992).
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The following tables reflect the court-martnal and nonjudicial pumshment rates for the second and third quarters of fiscal year
1993. Mr. Fulton it ik 5 Biausgd § 60 asiebisg shiv
5o Eremeam Aotz ol aueseno
it LMn aawmnrq imruqmr s L vislEiuiciny

ERON0T B ol

et astHuoiltib sasm of sved

RATES PER THOUS AND ; D BLINE SRS

PUnT el GIRLRSOS JON JI8 A% 032000 DS

wikuvnd z

Second Quarter Fiscal Year 1993; January-March 1993 . o iiieey oW
R i @aﬁgm’}) SIsEtW BYIE 16 21 2id
o ARMYWIDE = . ¢ EURQPE o . PACIFIC e OTHER

e | o040 ]’("i.é‘z‘)“f | 033 (i3m | o (288 |cod6 (183 | 148 (ss2)

ETTVISI S EEERFR 1] G T H A

BCcDSPCM| 043 (051) | 013 (054 | 013 (054 | 008 (033 | 054 (215

seeM | 0.02 (006)' 0.01..”' 005 (020 | 000 (090 | 000

S TR e e S B
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e e PR v CHTW O GuLr e

NIP 19.65 (78.60) 2130  (85.19) | 1866 (7462 | 1923 (7691 | 2019 - («80.75)

crey
P

Note: , .
spivi Vi A 10 BP0 VBTG a1 H‘

Frgures in parentheses are the annuallzed rates per thousand
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i RIS
P00 RIOLATISO0 290l vd DSI8IeNSY SYakw
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gz Thlrd Quarter Fiscal Year 1993; April-June 1993 .

S Taand SR

PR N VR VTR P AR Y
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GCM 041 ( 1.65) 0.38 '( 153) 0.61 (244 042 - ( 168) - 094 - ( 376)

e Sl S S N o B SRS RIS TR P el b ki | 2 I LR e
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OSSN | NS NEARI E1 19 30 IS ¥t

et i
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NJP 18.94 (75.77) | 2026 (81.03) 18.16 (72.63) 19.03 2635  (105.42)
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Claims Report

United States Army Claims Service

Tort Claims Note
Processing AAFES and NAFI Claims
Army claims offices often receive claims for death, person-
al injury, or property damage allegedly caused by the wrong-

ful or negligent acts or omissions of employees of the Army
and Air Force Exchange Service (AAFES) or other Non-

Appropriated Fund Instrumentalities (NAFI). As claims -

office personnel, you need to take special steps in handling
those claims. The purpose of these special steps are twofold.
The first is to put AAFES or the Army Central Insurance Fund
(ACIF) on notice of its potential liability and allow it to add
pertinent information to the investigation of the claim. The
second is to ensure that we pay meritorious claims with proper
funds.

The first special step that you should take on receiving such
a claim is to clearly identify it with the letters “NAF” on the
claim folder following the claimant’s name to alert all who

handle the claim that the other steps need to be taken. Mark-

ing the folder in this way also should ultimately preclude erro-
neous payment from appropriated funds.

When dealing with a claim arising from AAFES activities,
the second special step that you should take is to promptly
send a copy of the claim to AAFES at the following address:
Headquarters Army and Air Force Exchange Service, ATTN
GC-Z/CC, P.O. Box 660202, Dallas, Texas 75266-0202." Do
this regardless of the amount of the claim. The current point

of contact for AAFES on such claims is Ms. Mona Clark. Her »

telephone numbers are (214) 312- 2642 or DSN 967 2642.

When deallng w1th a cla1m in excess of $15 OOO——arlsmg
from the activities of a NAFI other than AAFES——the second
special step that you should take is to promptly send a copy

of the claim to the Army Central Insurance Fund at the fol-

lowing address: Army Central Insurance Fund, HQDA

ATTN: DACF-RMI, Alexandria, Virginia 22331-0508. Do

not do this if the NAFI claim does not exceed $15,000. The
current point of contact for ACIF on its claims is Ms. Terry
Mullen. Her telephone numbers are (703) 325-9480 or DSN
221-9480.

“The third special step that you should take comes in the
context of the investigation. If the wrongful or negligent acts
or omissions of government employees proximately caused
the harm alleged, in addition to determining whether govern-
ment employees caused them, determine whether the govern-
ment employees were appropriated or nonappropriated fund
employees. For example, although an incident may have
taken place at a NAFI facility, you want to determine whether
an appropriated fund activity or its employees had any respon-
sibilities which were neglected and contributed to the harm,

such as a duty to repair or maintain an AAFES/NAFI facility.
As another example, you want to determine whether the mili-
tary or civilian employees involved were being paid from
appropriated funds or nonappropriated funds at the time of the
incident. Appropriated fund employees do “moonlight” as
AAFES or NAFI employees. It is important to make such
determinations to ensure that we pay awards from the proper
funds. If both an appropriated fund activity and a NAFI share
liability for the harm done, then payments are shared between
appropriated and nonappropriated funds in proportion to the
degree of liability. See Department of Army Regulation 27-20
(AR 27-20), Legal Services: Claims, paragraph 12-5 (28 Feb-
ruary 1990) and Department of Army Pamphlet 27-162, Legal
Services: Claims, paragraph 5-61(b) (15 December 1989) for
in-depth guidance on the investigation of NAFI and AAFES
claims.

If you deterrnme that AAFES or a NAFI i is partially or fully
liable and the appropriate authonty approves a settlement, you

should take the fourth special step, if you are in the office of

the settlement authority. Send the following documents to the
appropriate disbursing office:

1. The or1g1nal and one copy of the claim form.
2. The action’ approving the clarm

3. The settlement agreement.

If the settlement authorlty is at a h1gher level such as ‘the

C"United States "Army Claims Serv1ce (USARCS), then it will

send the appropriate documents to the disbursing ofﬁc_e

The following addresses are for disbursing offices for
AAFES Claims. For all payable United States AAFES

“claims, send the documents to HQ AAFES, ATTN: FA-I,

P.O. Box 650428, Dallas, Texas 75265-0428. For claims
payable for under $2500 generated by Korea AAFES activi-
ties, send the documents to the Korea Sales District, ATTN:
FA, Unit 15555, APO AP 96205-0003." For claims payable
for under $2500 claims generated by Japan AAFES, send the
documents to AAFES-Yokota, ATTN: PACRIM-FA-
JAPAN, Unit 5203, APO AP 96328-5203. For claims
payable for under $2500 originating in Okinawa, Guam, Thai-

_ land, and other Pacific Areas not specifically listed above,

send the documents to AAFES-PACRIM-ASC, ATTN: FA,
Unit 35163, APO AP 97378-5163. For European AAFES
claims payable for under $2500, send the documents to
AAFES-Europe, European Accounting Support Office, Unit
23149, APO" AE 09227-0003. For all payable non-United
States AAFES claims in excess of $2500, send the documents
to HQ AAFES, ATTN: FA-I, P.O. Box 650428, Dallas,
Texas 75265-0428. (The information contained in AR 27-20,
paragraph 12-7 on the transmittal of claims under $2500 to
AAFES regional headquarters is out of date and should be dis-
regarded).

NOVEMBER 1993 THE ARMY LAWYER DA PAM 27-50:952 ‘ 35




For non-AAFES NAFI claims in excess of $100, the dis-
bursing office address is Army Central Insurance Fund,
HQDA, ATTN: DACF-RMI, Alexandria, Virginia 22331-
0508. For non-AAFES claims of $100 or less, the disbursing
office is the NAFI from which the claim arose.

Contact your area action officer at the USARCS if you have
questions on the special steps for AAFES and NAFI claims.
Captain Veldhuyzen.

Personnel Claims Notes

Recommended Payment Procedures in a Claims Office Using
Standard Financial System Redesign (STANFINS SRD1)

The STANFINS system provides computerized issuance of
checks and reduces processing times at the local Defense
Finance Accounting Service (DFAS). Claims offices can
access this system to generate payment vouchers that are rout-
ed directly to the disbursing division, not commercial
accounts, for payment.

The following procedure is recommended when using
STANFINS to process a claim for payment. The claims judge
advocate (CJA) reviews the adjudicated claim and signs the
DD Form 1842 if he or she concurs with the amount awarded.
If changes are to be made, the claim is returned to the claims
examiner, and then returned to the CJA to sign the DD Form
1842. The claims noncommissioned officer in charge
(NCOIC), claims examiner, or claims clerk then enters the
basic data for the claim on STANFINS using the general
access claims office password. A disbursement date two days
from the date of input is recommended to ensure the payment
report arrives at the local DFAS before the check is cut. Dates
more than two days are discouraged. For emergency pay-
ments, the person inputting data can enter “window pickup” in
place of the claimant’s mailing address to notify the local
- DFAS that the claimant will pick up his or her check at the
cashier’s cage. After entering the basic data for a particular
claim, the NCOIC, claims examiner, or claims clerk prints the
STANFINS summary screen, updates the claims management
program to reflect payment, prints the payment report and pre-
sents the entire claims file with the accompanying documents
to the CJA for approval and signature.

The CJA compares the payment report with the basic
claims information from the file to ensure the accuracy of this
information—that is, the claims number, the amount to be
paid, the claimant’s name and address, and the type of claim.
If no discrepancies exist, the CJA signs the payment report
and logs into STANFINS using a private password. The CJA
calls up the claims information using the system document
number from the summary screen and approves payment
before logging off.

The NCOIC, examiner, or clerk then hand carries the
signed payment report on a transmittal letter to the local

DFAS as substantiation for payment. The courier can pick up
the comeback copy of vouchers previously processed.

Each claims office using STANFINS SRD1 should be able
to conduct a data query, which lets the claim office obtain
automated reports on claims payments and refund deposits.
“Office Management Note,” located on page sixty-four of the
March 1991 issue of The Army Lawyer, contains additional
information on the data query. Monthly reconciliation of all
accounts is essential for proper office management and soon
will be mandated by AR 27-20. Lieutenant Colonel Kennerly
and Captain Boucher.

-Processing Recovery Demands

Under provisions of Department of the Army Pamphlet 27-
162, paragraph 3-21, the following claims are forwarded to
the USARCS for dispatch of demand packets under central-
ized recovery procedures.

a. Non-Increased Released Valuation (IRV) shipments
when the through government bill of lading (TGBL) carrier’s
liability exceeds $300 (See Claims Report, The Army Lawyer,
October 1993). This category includes codes 4, 5, 6, 7, 8, J,

- and T shipments.

b. Increased Release Valuation shipments when the TGBL
carrier’s liability exceeds the field claims office’s $500 or
$1000 monetary jurisdiction.

c. Through government bill of lading shipments involving
liability by one or more third parties. This includes claims
involving both a TGBL carrier and a nontemporary storage
warehouse, and it also includes TGBL shipment claims
involving more than one carrier. '

d. Overseas TGBL shipments, except European unaccom-

panied baggage shipments.

¢. Claims involving payments by private insurers.
f. Claims for mobile home shipments.
g. Claims involving bankrupt carriers.

Recently, in exercise of its oversight responsibility for field
claims offices, the USARCS discovered that a number of field
claims offices are not complying with the above recovery pro-
cedure, especially with claims on non-IRV recovery over
$300 (changed from $100 on 1 October). It is the USARCS’
responsibility to assert such claims, not the field office.
Claims Judge Advocates, claims attorneys, and other claims
supervisory personnel should review their recovery proce-
dures, and where they find these procedures not in compliance
with their recovery monetary jurisdiction, make corrections.
Lieutenant Colonel Kennerly.
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Professional Responsibility Notes

Ethical Awareness

The following case summaries descrlbe c1v111an court dec1-4

sions on issues addressed in the Army’s Rules of Professmnal
Conduct for Lawyers (Army Rules).! Lieutenant Colonel Feg-
ley.

Case Summaries

Army Rule 85
(Jurisdiction)

Every Army lawyer subject to these Rules also is subject to
rules promulgated by his or her licensing authority or author-
ities.?

Army Rule 4.2
(Communication with Person Represented by Counsel)

In representing a cltent a lawyer shall not commumcate‘

about the subject of the representation with a party the lawyer
knows to be represented by another lawyer in the matter,
unless the lawyer has the consent of the other to do so.3

The Professional Responsibility 'Notieds sectlonof the

November 1992 issue of The Army Lawyer4 reported the case

of In re John Doe.5 During a criminal trial in the District of

Columbia Superior Court, the court determined that an Assis-
tant United States Attorney—identified in court records only
as John Doe—may have violated Disciplinary Rule 7-104 of
the District of Columbia Code of Professional Responsibility

which prohibits a lawyer representing a party in interest from.

knowingly communicating with a party represented by anoth-
er lawyer.5 The court referred the matter to the District of

Columbia’s disciplinary board which determined that it lacked

jurisdiction to proceed against the attorney. That board
referred the matter to the New Mexico state disciplinary board
because Doe was admitted only to the New Mexico Bar and
was permitted to practice as an Assistant United States Adttor-
ney in the District of Columbia solely by virtue of his New
Mexico license. Doe removed the proceedings to the District
Court for the District of New Mexico, and the New Mexico
dlsmplmary board responded by ﬁhng a petition to remand '

.. OTJAG Standdrds of‘caﬁdaet"oﬁee coer

B R RIS AR PN

The dlbtl‘lCt court found that 1t lacked _]UI‘lSdlCtlon over the
case, and, in doing so, held that federal lawyers are subject to

state ethics rules. The court observed that to remove an action

against a federal authority, a movant must allege that his or

her federal office entitles him or her to a colorable federal

defense, It expressly rejected Doe’s assertion that “federal
law” authorizing prosecutors to communicate with represent-
ed parties gives rise to such a defense. In support of this argu-
ment, Doe had cited a Department of Justice directive issued
in June of 1989 (“the Thornburgh memorandum”) which
asserts that a federal prosecutor does not violate Disciplinary
Rule 7-104 of the American Bar Association Model Code of
Professional Conduct by maintaining contacts with a repre-‘
sented individual during law enforcement investigations and
proceedings prior to initiation of formal criminal or civil pro-
ceedings.” The court ruled, however, that Department of Jus-
tice directives are not binding authority, stating that to accept
them as such would allow any agency to issue a regulation
exempting itself from ethical restrictions. The November
1992 edition of The Army Lawyer reported that the court
remanded the proceedings to the New Mexico state bar
authorities.

1In a subsequent development, the Justice Department sued
the Chief Disciplinary Counsel of New Mexico in the District
Court for the District of Columbia to enjoin an inquiry by the
Disciplinary Board into Doe’s conduct.8 The court granted a
preliminary injunction, but subsequently granted the defen-
dant’s motion to dismiss the complaint. In doing so, the court
first determined that it lacked personal jurisdiction over the
defendant. More significantly, however, the court ruled that
even if it had personal jurisdiction over the defendant, it
would have concluded that Doe was not protected by the
Supremacy Clause and that, accordmgly, his conduct was not_

“authorized by law” as a result of “the Thornburgh memoran-

dum.” That memorandum—described by the court as a uni-
lateral statement of policy issued by the head of an executive
agency—does not constitute “federal law” for purposes of pre-
empting state regulation of attorney ethics. The court noted
that the memorandum was neither promulgated pursuant to
notice and comment rulemaking nor published in the Federal
Register. Furthermore, the court cited a statute that requires

all Departineiit of Justice attorneys to be “duly licensed and

YDEP'T OF ARMY, REG. 27-26, LEGAL SERVICES: RULES OF PROFESSIONAL CONDUCT FOR LAWYERS (1 May 1992) [hereinafter AR 27-26].

21d. rule 8.5. .

31d rule 4.2

4See generally Professional Responsibility N otes,’AuM»Y LAW.', Nov. 1992, ats1.

5In re John Doe, No. CIV. 90-1020-JB (D.N.M. Aug. 4, 1992) (order granting motion to remand), © =

6 See generally MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 7-104(a)(1) (1980).

T1d.

8 United States v. Ferrara, No. Civ. 92-2869 (D.D.C. May 28, 1993) (order granting motion to dismiss).
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authorized to practice as an attorney under the laws of a State,
territory, or the District of Columbia.”® Because this require-

ment necessarily implies compliance with state bar ethical

standards by attorneys practicing in the Department of Justice,
the court concluded that Congress, therefore, authorized such
state regulation of the federal functlon and declmed to inter-
fere with that regulation. "« 'z
e bovseds Nuos i aolny asidio ofste
Addltlonal developments in this matter also have occurred
outside the courtroom. On November 20, 1992, the Depart-:
ment of Justice issued for comment a proposed rule that
would codify “the Thornburgh Policy.”!0. A “final” vetsion of”
the rule was withdrawn from publication two days after Presi-
dent Clinton’s inauguration. ‘The proposed rule was reissued
by Attorney General Janet Reno on July 14, .1993; and was’
published in the Federal Register on July 26, 1993.11. A sum-
mary’ of the comments received on the prior-issuance of the
proposed rule was published with the reissued rule, The”
announcerient reissuing the proposed rule ‘stated that “n
decisions have been made on whetherto adopt the rule” and
that the purpose in reopening the comment period is to
“ensure that all 1nterested partles have a'chance to comment.”
: TGIR Y5 WOLR Dinow floife 28 Ml
Army Rule 1.10(a) i '
(Imputed Dlsquallflcatlon General Rule)

Cwoll anl 0F swrnesao s st hobasarat

v "r:*\ e rere:

VRbL i it O 30

Sies L LY

Army lawyers working in the same Army law office are not
automatically disqualif ed from representing a client because

any of them practzcmg alone woi]la' be prohtbzted from domg
: 4 sCE tabd 0y sl

SARLGL VIR

SNG atd ot sl
The Maryland Court of Special Appeals has held thata

public defender’s office is not per'se a “law firm” for purposes™
of a rule preventing members of the same firm from represent-

ing codefendants with inconsistent defenses in the same crimi--
nal case.!3 In the case before the court, a defendant who had

been convicted of assault contended that he was denied effec-
tive assistance of counsel because he was represented by an-
assistant public defender from the sarmie office as another pub--
lic defender who was repreSentmg hlS codefendant The court:

s roub
iBi2 iRl
U“,”_'“}RJ ‘Jfl

9See Pub I

“on’h case-by-case basis.

-déefermined that an actual or inherent conflict of interest does
not per se exist when public defenders represent codefendants
ith mcopsmtent defenses. Such claims should be examined
Where each attorney’s practice is
separated from the other’s such that the interchange of confi-
dential information can be avoided or where it is possible to
create such a separation, no inherent ethical bar to their repre—
sentation of antagomstlc interests exists.
S0 o0l 5 Do G0 2RO

-+Trial courts should"coﬁmder what measures a public
defender’s office has taken to screen its members from one
another.. Public defenders may make accommodations within
a specific office that can sufficiently insulate, from one anoth-
er, assistant public defenders who operate from the same
office and who are simultaneously representing codefendants.
These institutional changes tmay ‘include early screening of
cases, structural and procedural separations within the office,
and other innovations‘in the handling of cases involving code-
fendants that are ‘conducive to avoidance ‘of any conflict of
interest.

Army Rule 1.10'4 and its comnién{ recognize that the cir-
cumstances of military legal practiée thay ‘require representa-
tion of opposing sides by Army lawyers working in the same
law office. Just as the Maryland court applied a case-by-case’
artalysis in determining whether a'lawyer is disqualifiéd, the
Army Rules require a functional analysis of the facts in a par--
ticular situation. -Key to-the analysis is the ability of the attor-
ney to preserve attorney-client confidentiality, maintain
independent judgment, and ‘avoid positions ‘adverse to the
client. Preservation:of conﬁdentlallty is " question of ‘access’
1o’ mformauon which'is, in turn; a question of how the attor-
neys in an office'work together. So as not to compromise the
ability of attorneys in military legal offices to represent parties
with adverse ‘interests when' the'need arises, office policies
concerning client screening; information ‘handling, file acéess,
and consultation between attorneys-and by attorneys with
supervisory attorneys should be reviewed periodically. Steps
that will assist in preserving confidentiality should be imiple-
mented when possible. & oty BiBeG Visouaee ¢ ndaniol

isod 60T veunois ol 12nisas i;maom o rtozms’bahsag
‘m;m \rmmu* J:’U‘ i8IE (,:nx:iM wa# am o: 1941 .

ar 19973, reenactm FOVisio
Tua Dy [T 1%? LrimibenignhiaiselilE P YE0e ’“r{i"{‘f JIO }oin J.J”J?I‘ i an} Vauli

‘Members of the Judge Advocate Legal Service (JALS) are under similar requlrementq of UCMJ art. 6 (1988) (assignmént for duty of judge advocates), id. art.-
27(b) (detall of trial counsel and: defense counsel:: “member of the bar of a Federa] court or of the highest court of a State”) DEeP’T, OF ARMY, REG. 27-1, LEGAL

court of a state of the Umted States the Dlstnct of Columbla Pueno Rlco or a Federal court”) DEP T 01= ARMY REG. 601 ]00 PERSONNEL PROCUREMFNT

APPOINTMENT OF COMMISSIONED AND WARRANT OFFICERS IN THE REGULAR ARMY, para. 2-51¢ (1 Sept. 1981) (“Be admitted to practice before the highest court of a
State or a Federal court; and be in good standing before the bar™); DEP’T OF ARMY, REG. 135-100, ARMY NATIONAL GUARD AND ARMY RESERVE: APPOINTMENT OF
COMMISSIONED AND WARRANT OFFICERS OF THE ARMY; para. 3-13a(2) (1 Feb. 1984) (application must include certificate or statement from highest court of a state
or a federal court showing admission to practice and current standing); DEP’T OF ARMY REG. 690-200, CIVILIAN PERSONNEL: GENERAL PERSONNEL PROVISIONS
(approved change 7 pending publication) ch. 213, subchapter 4, para. 4-5b (Department of Army civilian attorney “must be member in good standing (as defined’
by the pertinent bar) of the bar of a State, territory, the District of Columbia, or the Commonwealth of Puerto Rico™).

10Communications with Represented Persons, 57 Fed. Reg. 54737 (1992) (to be codlﬁed at 28 C F R Part 77) (proposed Nov 20, 1992).

VIR O0RE M SOOI SHITE TIna sy vad b
1l Communications with Represented Persons, 58 Fed. Reg. 39976 ( 1993) (to be codlﬁed at 28 C.F.R. Part 77) (proposed July 26, 1993). )
QLI RGO (L] e VLD altuSOI0e v ol aol ot 3 s e
12Gra . State, 619 A.2d 12 d. . . )
raves v. State, 619 A.2 3 (Md. App. 1993) et HR R D YTINERMOSREAR IAMORRR AT A0 mrel) nanM e e e

13CF. AR 27-26, supra note 1, rule 1.10(a).

14 ) o . e e
fd. rule 1.10. ixiizieiD 7 DOBOIE R Wi 0) (PR, 80 viuM D) RaBS-80 vild oM sw1isT v 291012 hatinls®

38 NOVEMBER 1993 THE ARMY LAWYER < DA PAM 27-50-252"




The Judge Advocate General’s Contiﬂuing
Legal Education (On-Site) Schedule Update
The following is én updated schedule of Thé Judge Advo-

cate General’s continuing legal education On-Sites. Note that
the dates have changed for the Columbus and New Orleans

13-14 Nov 93

20-21 Nov 93

8-9 Jan 94

21-23 Jan 94

29-30 Jan 94

26-27 Feb 94

26-27 Feb 94

On-Sites. If you have any questions concerning the On-Site
schedule direct them to the local action officer or CPT David
L. Parker, Chief, Unit Liaison and Training Office, Guard and
Reserve Affairs Division, Office of The J udge Advocate Gen-

The Judge Advocate General’s

“School Contmumg Legal Education (On-Slte) Training, Academlc Year 1994

CITY, HOSTUNIT
AND TRAINING SITE

BTV c

New York City, NY

: 77th ARCOM/4th LSO

" Fordham Law School ™
Ne;w York, NY 10023 .

Boston, MA

- 94th ARCOM/3d LSO

Hanscom Air Force Base
Bedford, MA 01731

L

Long Beach, CA
7Sth LSO

Long Beach Marrlott ] g
Long Beach, CA'90815 ™"

San Antonio, TX

90th ARCOM

San Antonio Airport Hilton
San Antonio, TX 78216

Seattle, WA

. 6thLSO

., Univ. of Washington

Law School

Seattle, WA 78205

Salt Lake City, UT

UT ARNG

HQ Utah National Guard
12953 Minuteman Drive

Draper, UT 84020-1776

Denver, CO
87th LSO

Edgar L. McWethy, Jr. USARC

Bldg. 820

Fitzsimons Army Medical Ctr

Aurora, CO 80045-7050
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eral, telephone (804) 972-6380.

(‘f

, . AC GO/RC Go e - ; ,,

o §1;B'1§grnNSTRUQTQR/Q“RA REP ~° ACTION OFFICER
ACGO .. .. LTC John Greene . =
RCGO™" Cullen/LassaIt/Sagsvecn 43773d Street” T T
Ad & C1v Law MAIJ Block o Brooklyn NY 11209

“ Contract Law ~ MAT Tomanelli ™~ (212) 264-0650
GRA Rep COL Schempf
ACGO MAJ Donald Lynde
RC GO COL Lassart © 94th ARCOM
Criminal Law  MAJ Masterton .. Bldg. 1607
Ad & CivLaw MAJ Drummond Hanscom AF Base, MA
 GRARep LTC Hamilton . 01731
L (617) 377-2845
ACGO o - MAJ John C. Tobin
RCGO COL Sagsveen 10541 CalleLee =
Ad &'Civ Law LTC McFetridge Suitetor T

" Criminal Law ~ MAJBurrell "~ "' Los Alamitos, CA 90720 ~
GRA Rep Dr.Foley ( (714) 752-1455
ACGO CPT William Hintze
RCGO COL Cullen HQ, 90th ARCOM
Ad & CivLaw MAJEmswiler * - 1920 Harry Wurzbach Hwy.
Contract Law ~ LTC Dorsey San Antonio, TX 78209
GRA Rep COL Schempf (210) 221-5164
AC GO MAJ Mark W. Reardon
RC GO COL Cullen ~ 6th LSO
Criminal Law ~ MAJ O’Hare . ABIdg 572

_ Int’L Law LCDR Winthrop Fort Lawton, WA 98199

" 'GRARep LTC Hamilion " (206) 281-3002
ACGO ™ MALJ Patrick Casaday
RC GO COL Sagsveen HQ, UT ARNG
Criminal Law  MAJ Wilkins~ “P.0.Box 1776
ContractLaw  MAJ Killham ‘Draper, UT 84020-1776
GRA Rep CPT Parker (801) 576-3682
ACGO LTC Dennis J. Wing
RC GO COL Cullen Bldg. 820
Criminal Law ~ MAJ Wilkins McWethy USARC
Contract Law ~ MAJ Killham Fitzsimons AMC
GRA Rep Dr. Foley Aurora, CO 80045-7050

(303) 343-6774

R

E?\




VATE

T Ry

,56Mar94 I SOSIL

12-13 Mar 94

19-20Mar94 =

2527 Mar 94 -

9-10 Apr 94
NOTE: May be
cancelled.

23-24 Apr 94

7-8 May 94

14-15 May 94

40

. The Judge Advocate General’s

School Contmumgv Legal Education (On-Site) Trammg; X;:ademlc Year 1994

AC GO/RC GO
SUBJECT/INSTRUCTOR/GRA REP

CITY, HOST UNIT
AND TRAINING SITE

e fhe VIE G 8 LY 1 entn
S A

ST GRA Rep
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, Columbla SC AC GO : T
120th ARCOM RC GO COL Sagsveen
University of South Caro]ma Int’l Law " MAT Hudson

Law School Ad & CivLaw~ MAJ Jennings
Columbia, SC 29208 GRA Rep " - LTC Menk
Washington, D.C. ACGO "o
10thLSO ~ 7 "~ RCGO COL Lassart
NWC (Arnold Auditorium) Criminal Law ~ MAJ Winn o
Fort Lesley J. McNair Ad & CivLaw MAJDiner '

" Washington, D.C. 20319 ' GRA Rep CPT Parker
San Francisco, CA AC GO e ey
..5th LSO ~ RC GO Cullen/i@sgmi{édgksw\ié'en

" Sixth Army Conference Room _ Criminal Law  MAJ Jacobson
Bldg. 35 : Int’l Law_ MAJ Warren
Presidio of SF, CA 94129 GRA Rep COL Schempf

SRISIS I WAy L e
New Orleans, LA AC GO - EARE
122nd ARCOM -RC GO COL Lassart
Sheraton on the Lake Hotel Int’l Law MAJ Johnson
Metairie, LA 70033 Criminal Law  MAJ Hunter
GRA Rep Dr. Foley
‘Fort Wayne, IN ACGO
‘Marriott Hotel  RCGO - COL Sagsveen
..305 E. Washington Center Road  Contract Law MAJ DeMoss

" Fort Wayne, IN 46825 " Int'] Law MAJ Warren
(219) 484-0411 GRA Rep LTC Menk
Atlanta, GA ACGO A

.+ :81st ARCOM RC GO COL Lassart

- TBD Criminal Law  MAJ Hayden
N R Int’l Law LTC Crane

GRA Rep COL Schempf

" Gulf Shores, AL ACGO ™
121st ARCOM/ALARNG RC GO COL Sagsveen
‘Gulf State Park Resort Hotel Ad & CivLaw MALJ Peterson '
Guif Shores, AL 36547 Int’'l Law MAJ Warner

GRA Rep LTC Menk
Columbus, OH ACGO }
83d ARCOM/Oth LSO/ L RCGO COL Cullen
OH STARC S Contract Law MAJ Causey
TBD Int’l Law LTC Crane
CPT Parker

MO_FFLE_R

~ "MAJ Roberf H. Uehhng

209 South Springs Road

" Columbia, SC 29223
(803) 733-2878 "

CPT Robert J. Moore
10011 Indian Queen Pt. Rd.
Fort Washington, MD 20744

' (J02) 8357610

' MAJ Robert Jesmger o

20683 Greenleaf Drive
Cupertino, CA 95014-8808
(408) 297-9172

LTC George Simno

Leroy Johnson Drive
New Orleans, LA 70146
(504) 282-6439

"MAJ Byron N. Miller

200 Tyne Road

“Louisville, KY 40207
(502) 587-3400

MAJ Carey Herrin

81st ARCOM

1514 E. Cleveland Avenue
East Point, GA 30344
(404) 559-5484

" LTC Samuel A. Rumore
' “502‘5 Tenth Court, South
_ Birmingham, AL 35222

(205) 323-8957

LTC Thomas G. Shumacher
762 Woodview Drive
Edgewood, KY 41017-9637
(513) 684-3583
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CLE News

1. Resident Course Quotas

Attendance at resident CLE courses at The Judge Advocate
General’s School (TTAGSA) is Testricted to those who have
been allocated student quotas. Quotas for TTAGSA CLE
courses are managed by means of the Army Training Require-
ments and Resources System (ATRRS), the Army wide auto-
mated quota management system. The ATRRS school code
for TTAGSA is 181. If you do not have a confirmed quota
in ATRRS, you do not have a quota for a TIAGSA CLE
course. Active duty service members must obtain quotas
through their directorates of training or through equivalent
agencies. Reservists must obtain quotas through their unit
training offices or, if they are nonunit reservists, through
ARPERCEN, ATTN: DARP-OPS-JA, 9700 Page Boulevard,
St. Louis, MO 63132-5200. Army National Guard personnel
request quotas through their unit training offices. To verify a
quota, ask your training office to provide you with a screen
print of the ATRRS R1 screen showing by-name reservations.

2. TJAGSA CLE Course Schedule
1993

2-3 December:
F37).

2d Procurement Fraud Orientation (5F-

6-10 December:
F47E).

USAREUR Operational Law CLE (5F-

6-10 December: 121st Senior Officers” Legal Orientation

Course (5F-F1).
1994

3-7 January: 44th Federal Labor Relations Course (5F-
F22) :

10- 13 January USAREUR Tax CLE (5F F28E)

10-14 January: 1994 Government Contract Law Sympo-
sium (SF-F11). :

18 January-25 March: 133d Basic Course (5-27-C20).
24-28 January: PACOM Tax CLE (5SF-F28P). "~

31 January-4 February: 32d Criminal T‘r'ifal A\dv‘dycacy
Course (5F-F32).

7-11 February: 122d Senior Officers’ Legal Orientation
Course (SF-F1).

22 February-4 March: 132d Contract Attorneys’ Course
(5F-F10).

Course (5F-F1).

7-11 March: USAREUR Fiscal Law CLE (5F-F12E).
(Note: Some states may withhold continu-
ing legal education credit for attendance at
the Fiscal Law Course because nonattorneys
attend the course). - -

7-11 March:. 34th Legal Assistance Course (5F-F23).

21-25 March: 18th Administrative Law for Military Instal-
lations Course (SF-F24).

28 March-1 April: 7th Government Materiel Acquisition
Course (SF-F17). -

4-8 April: 18th Operational Law Seminar (SE-F47),

11-15 April: 123d Senior Officers’ Legal Orientation

11-15 April: 56th Law 6f War Workshop (5F-F42).

18-21 April: 1994 Reserve Component Judge Advocate
Workshop (SF-F56).

25-29 April: 5th Law for Legal NCOs Course (512-
TID/ER0/30). T T T '
2-6 May: 38th Fiscal Law Course (SF-F12).
(Note: Some states may withhold continu-
ing legal education credit for attendance at
the Fiscal Law Course because nonattorneys
attend the course). o

16-20 May: 39th Fiscal Law Course (SF-F12).
(Note: Some states may withhold continu-
ing legal education credit for attendance at
the Fiscal Law Course because nonattorneys
attend the course). Lo

16 May-3 June: 37th Military Judges’ Course (SF-F33).

23—27 Mayf 45th Federal ‘LabtoyrjgRelartidnstQq;se’>(5F‘—F22).

6-10 June:
Course (S5F-F1).

124¢th Senior Officers’ Legal Orientation

13-17 June: 24th Staff Judge Advocate Course (% F52)
20 June-1 July JAOAC (Phase II) (SF F55).

20 June-1 July: JATT Team Training (5F-F57).

6-8 July: Professional Recruiting Training ‘Seminaf.

11-15 July: 5th Legal Administrators’ Course (7TA-550A1).
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11-15 July: 6th STARC Judge Advocate Mobilization and

Training Workshop.
13-15 July: 25th Methods of Instruction Course (5F-F70).
18-29 July: 133d Contract Attorneys” Course (SF-F10).
18 July-23 September: 134&1 Barsic Course (5-27-C20).
1-5 August: 57th Law of War Workshop (SF-F42).

1 August 1994-12 May 1995: 43d Graduate Course (5-27-
C22).

8-12 August: 18th Criminal Law New Developmems
Course (SF-F35).

15-19 August: 12th Federal Litigation Course (SF-F29).

15-19 August: 4th Senior Legal NCO Management Course
(512-71D/E/40/50).

22-26 August: 125th Senior Officers’ Legal Orientation
Course (5F-F1).

29 August-2 September: 19th Operational Law Seminar
(5F-F47).

7-9 September: USAREUR Legal Assistance CLE (SF-
F23E).

12-16 September: USAREUR Administrative Law CLE
(SF-F24E). ' ’

12-16 September: 11th Contract Clalms Litigation and
Remedies Course (SF-F13).

3. Civilian Sponsored CLE Courses
February 1994

1-4, ESI: Preparing and Analyzing Statements of Work and
Specifications, Washington, D.C.

‘ 7-8, ESI: Incentive Contracting: Motivating and Reward-
ing Excellence, Washington, D.C.

7-11, GWU: Government Contract Law, Orlando, FL.
8-11, ESI: Subcontracting, San Diego, CA,

10-11, GWU: Procurement Law Research Workshop,
Washington, D.C.

14-18, GWU: Administration of Government Contracts,
Washington, D.C.

15-16, ESI: Electronic Commerce, Washington, D.C.

22-25, ESI: Contracting for Services, Washington, D.C.

23-24, GWU: Government Contract Claims, San Diego,

" CA.

23-25, GWU: Schedule Contracting: Selling Commercial
Products and Services, Washington, D.C.

For further mformatlon on crvrlran courses, please contact
the institution offering the course. The addresses are listed in
the September 1993 issue of The Army Lawyer. ,

4. Mandatory Contmumg Legal Educatlon Jurlsdlcl:lons
and Reporting Dates

Jurisdiction Reporting Month
Alabama** - 31 December-annually
Arizona 15 July annually
Arkansas - 30 June annually
California* 1 February annually
Colorado " Anytime within three-year period
Delaware - 31 July biennially
Florida** Assigned month triennially
Georgia 31 January annually ,
Idaho Admission date triennially
Indiana 31 December annually
Towa 1 March annually

Kansas 1 July annually

Kentucky 30 June annually
Louisiana** 31 January annually
Michigan 31 March annually
Minnesota 30 August triennially
Mississippi** 1 Aungust annually
Missouri 31 July annually

Montana 1 March annually

Nevada 1 March annually

New Hampshire**
New Mexico
North Carolina**

1 August annually

- 30 days after program

28 February annually

North Dakota 31 July annually

Ohio* 31 January biennially

Oklahoma** 15 February annually

Oregon Anniversary of date of birth—new
admittees and reinstated members
report after an initial one-year
period; thereafter triennially

Pennsylvania** Annually as assigned

Rhede Island. 30 June annually

South Carolina** 15 January annually

Tennessee* 1 March annually

Texas Last day of birth month anpually

Utah 31 December biennially

Vermont . . 15 July biennially

Virginia 30 June annually

Washington 31 January annually

West Virginia 30 June biennially

Wisconsin® 20 January biennially

Wyoming 30 January annually

For addresses and detailed information, see the July 1993

issue of The Army Lawyer.

*Military exempt
**Military must declare exemption
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Current Materlal of Interest =~ 7 U S

93

1. TJAGSA Materials Available Thr‘o‘u'g‘h Defense T'e’chni-" 3

cal Information Center

Each year, TJAGSA publishes” deskbooks and matenals to‘
support tdsident instruction. Much of this material is uséful o~

judge advocates and government civilian _attorneys who are
unable to attend courses in their practlce areas. The School
receives many requests each year for these materlals Because
the distribution of these materials 1s not in the School’s mis-
sion, TIAGSA does not have the resources to provide these
publications.

To provide another avenue of
material is belng made available th
cal Information Center (DTIC) An off' ce may obtaln thls

material in two ways. The first is through a user hbrary on the
1nsta11at10n Most technical and school libraries are DTIC’

“users.” If they are “school” libraries, they may be free users.
The second way is for the office or organization to become a
government user. Govemment .agency users pay ﬁve dollars
per hard copy for reports of 1-100 pages and seven cents for
each additional page over 100, or ninety-five cents per fiche
copy. Overseas users may obtain one copy of a report at no
charge. The necessary information and forms to become reg-
istered as a user may be requested from: Defense Technical
Information Center, Cameron Statlon, Alexandrla, VA 22314-
6145, telephone: commercral (703) 274 -7633, DSN 284-
7633. e

Once regrstered an ofﬁce or other orgamzatlon may open a
deposit account with the National Techmcal Tnformanon Ser-
vice to facilitate ordermg materials, Informatlon concermng
this procedure will be provided when a request for user status
is submitted. e e e 1

L]

indices are classified as a s1ngle conf ment and
mailed only to those DTIC users whose organizations have a
facility clearance. This will not affect the ability of organlza-
tions to become DTIC users, nor will 1t aff 'tthe orderlng of
TJAGSA publications through DTIC. AIl TIAGSA' | publica-
tions are unclassified and the relevant ordering information,
such as DTIC numbers and titles, w111 be pubhshed in The
Army Lawyer. The followmg TIAGSA pubhcatlons are avail-
able through DTIC. The nine character identifie ,‘begmnmg

with the letters AD are numbers assrghed by. DTIC and must

be used when ordering pubhcatlons

,90{‘,‘!?9‘ ] .

AD A265755 Government Contract Law ljeSkbook Vol
1/JA-501-1-93 (499 pgs).

AD A265756 Government Contract Law Deskbook Vol
2/TA- 501 2-93 (481 pgs).’m

*AD A265777 F1sca1 Law Course’ fjesk
(471 pgs). ‘

T11ab111ty, some of thls_
gh the Defense echni-

‘ E7133‘5’06(9‘3 )
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(i . Legal Assistance

- ADB092128 USAREUR Legal Ass1stance Handbook/

' JAGS-ADA-85-5 (315 pgs).
AD A263082 Real Property Guide—Legal Assistance/JA-
261(93) (293 pgs).

AD'A259516 Legal Assistance Guide:

Ofﬁce Dlrectory/
JA- 267(92) (110 pgs). ‘

L

AD B164534 Notatial Guide/TX’ “2“68”(9’53“‘(’136 pes).

5 i S 8

'AD 'A278572 “Tégal Assistance: Preventive Law Series/TA-
276-90 (200 pgs).

AD A266077 Soldiers’ and Sailors’ Civil Relief Act Guide/
JA-260(93) (206 pgs)

AD A266177 W111s Gu1de/JA 262(93) (464 pgs)
*AD A268007 Family Law Guide/JA 263(93) (589 pgs).

AD A266351 Office Administration Guide/JA 271(93) (230
pgs)-

AD B156056 Legal Ass1stance

Living Wills Guide/JA-
273-91 (171 pgs).

-

*AD A269073 Model Income Tax /Assistance Gulde/IA 275-

AD A246280 Consumer Law Guide/JA 265-92 (518 pgs)
AD A259022 Tax Informatlon SenesﬁA 269(93) (117 pgs)-

AD A256322 Legal Assistance: Deployment Guide/TA-
| 272(92) (364 pes).

AD A260219 Air Force AlI States Income Tax Gulde—Jan-
uary 1993,

Admmlstratlve and erl Law

s R NI R

AD A199644 The Staff Judge Advocate Ofﬁcer Manager s
Handbook/ACIL ST-290.

et YTy

CEING ORI
X o SR A BTSN S ¥

*AD A269515 Federal Tort Clalms Act/JA 241(93) (167
pgS)

;\D A258582 Envnronmental Law Deskbook JA 234 1(92)
(517 pes).

AD A255038 Defensive Federal Litigation/JA-200(92) (840
pes).

AD A255346 Reports of Survey and Lme of Duty Determl—
nations/JA 231-92 (89 pgs). ;
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*AD A269036 Government Information Pract1ces/JA 235

(93) (322 pgs).
AD A259047 AR 15-6 Investigations/JA-281(92) (45 pgs).

" ‘Labor Law

AD A256772 The Law of Federal Employment/JA 210(92)
(402 pgs).

AD A255838 The Law of Federal Labor- Management
Relat10ns/JA—2ll 92 (43 ( _pgs) A

Developments, Doctrine, and Literature .

AD A254610 Military Citation, Fifth Edition/JAGS-DD-92
(18 pgs).

Criminal Law_ .

AD A260531 Crimes and Defenses Deskbook/]A 337(92)
(220 pgs).

AD A260913 Unauthorized Absences/JA 301(92) (86 pgs).

AD A251120 Criminal Law, Non]udlc1al Punlshment/JA-
330(92) (40 pgs).

AD A251717 Senior Officers Legal Orrentat1on/JA 320(92)
(249 pgs).

AD A251821 Trial Counsel and Defense Counsel Hand-
book/JA 310(92) (452 pgs)

AD A261247 United States Attorney Prosecutions/TA-
338(92) 343 pgs). ...

International Law

o “—Le e § b P e aE

AD A262925 Operational Law Handbook (Draft)/JA
422(93) (180 pgs).

Reserve Affairs

AD B136361 Reserve Component J AGClPersonnel Policies
‘ Handbook/JAGS—GRA—89-1 (188 pgs)-

The following CID pubhcatlon also is avallable through
DTIC:

AD A145966 USACIDC Pam 195-8, Criminal Investiga-
tions, Violation of the ' USC in Economic

Crime Investigations (250 pgs).

Those ordering publications are rétinded that they are for
government use only.

*Indicates new publication or revised edition. =~
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..2. Regulations and Pamphlets

Obtaining Manuals for Courts-Martial, DA Pamphlets,
Army Regulations, Field Manuals, and Training Circulars.

(1) The U.S. Army Publications Distribution Center
(USAPDC) at Baltimore stocks _and distributes DA publica-
tions and blank forms that Jhave Army w1de use. Its address is:

Gis e 6y il iR i RS B

{Commander . o ‘ =
. ArmyPubhcatrons' T e e
- Distribution Center

e Eeni R SIS B U T N TR T )

" Baltimore, MD 21220°3896

(2) Units must have publications accounts to use any part
of the publiCations distribution system. The following extract
Integrated Publishing and Printing Program, paragraph 12-7¢
(28 February 1989) is prov1ded to assist Active, Reserve, and
National Guard units. N

The units below are authorlzed pubhca— :
' thl‘lS accounts w1th the USAPDC ' o

(1) Acttve Army

" {a) Units organized under a PAC. A
PAC that supports battalion-size units will
request a consolidated publications account
"“for the entire baitalion except when subordi-
nate units in the battalion are geographically
remote. To establish an account, the PAC
o will forward a DA Form 12-R (Request for
T EStablishment oF a Publications Account)
and supporting DA 12-series forms through
““their DCSIM or DOIM, as appropriate, to
the Baltimore USAPDC, 2800 Eastern
Boulevard, Baltimore, MD 21220-2896.
The PAC will manage all accounts estab-
lished for the battahon it supports. (Instruc-
tions for the use of DA 12-series forms and
a reproduc1b1e copy of the forms appear in
DA Pam 25 33 )

PN

wsrhrs b

(b) Units not organzzed under a PAC.
Units that are detachment size and above
may have a pubhcatlons account. To estab- "
lish an accolint, these units will submit a
DA Form 12-R and supporting DA 12-series
forms through their DCSIM or DOIM, as
appropriate, to the Baltimore USAPDC,
2800 Eastern Boulevard, Baltimore, MD
21220 2896

(©) Staﬁ‘ sections of FOAs, MACOMs,
installations, and combat divisions. These
"staff sections may éstablish a ‘single account
for each major staff element. To establish
an account, these units will follow the pro-
“cedure'in (6) above. " T R e s

CASem e e

LA W »’l




(2) ARNG units that are company’size to
State adjutants general. To establish an
account, these units will submit a DA Form
12-R and supporting DA 12-series forms

* through their State adjutants general to the
Baltimore USAPDC, 2800 Eastern Boule-
vard, Balumore MD 21220 2896

(3) USAR units that are company size
and above and staff sections from division
level and above. To establish an accotint,
these units will submit a DA Form IZ—R"’and
supporting DA 12-series forms through their
“supporting installation and CONUSA to the
Baltimore USAPDC, 2800 Eastern Boule- o
vard, Baliimore, MD 21220-2806. =~

(4) ROTC elements. To establish an
account, ROTC regIOns “will submit a DA .
Form 12-R and supporting DA 12 senes
forms through their’ supportmg o
and TRADOC DCSIM (o the Baltimore
USAPDC, 2800 Eastern Boulevard, Balti-
‘more, MD 21220 2896 Semor and _]umor

and supportmg DA 12- serres forms through o
their supporting installation, regronal head-

dt&%&‘f S A

A D L

quarters, and TRADOC DCSIM' to the
_timore USAPDC, 2800 Eas rn Boulevard,_ o
”"Baltrmore MD 21220 2896\ e

Units not described in [the paragraphs].
above also may be authorized accounts. To
establish accounts, these units must send
their requests through their DCSIM or
DOIM, as appropriate, to Commander,
USAPPC, ATTN; ASQZ NV AIexandrra,' o

VA 22331 0302 :

Specrﬁc mstructrons for establrshmg m1— s "
tial dlStI‘lbllthIl requirements appear in DA
Pam. 25 33.

If your unit does hot have a copy 70f DA Pam 25- ‘ 33 you
may request one by calling the Baltimore USAPDC at
(410) 671-4335. y e

(3) Units that have established initial distribution
requirements will receive copies of new, revised, and changed
publications as soon as they are printed.

(4) Units that require publications that are not-on their
initial distribution list can requisition publications using DA
Form 4569. All DA Form 4569 requests will be sent to the
Baltimore USAPDC, 2800 Eastern Boulevard, Baltimore, MD
21220-2896. You may reach this office at (410) 671-4335,

(5) Civilians can obtain DA Pams “through the National
Technical Information Service (NTIS), 5285 Port Royal Road,
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e

Springfield, Vlrgmra 22161
(703) 487-4684.

You may reach this office at

(6) Navy, Air Force, and Marine Corps JAGs can

‘request up to ten copies of DA Pams by writing to USAPDC,

ATTN: DAIM-APC-BD, 2800 Eastern Boulevard, Baltimore,

MD 21220-2896. You may reach this office at (410) 671-
- 4335,

b. Listed below are new publications and changes 1o exist-
ing publications.

Number Title Date
AR 5-14 Management of Contracted 15 Jan 93
. Advisory and Assistance
, : - Services o
AR 30-18. - Army Troop Issue 4 Jan 93
Subsistence Activity
A .+ Operating Policies
AR 135-156 """ ** Milftary Publications ~~  1Feb93
Personnel Management of
General Officers, Interim
Change 101
CIR 11-92-3 Internal Control Review .31 Oct 92
X Che khSt e, SRV ».au,m, itk B
'CIR 608-93-1 The Army Farmly ‘Action” 157an'93
S Plan X
JFTR " Joint Federal Travel 1 Mar93
i Regulatrons Change75
UPDATE 16 Enlisted Ranks Personnel 27 Nov 93

S e Update Handbook Change3

‘ 3 LAAWS Bulletm Board Serv1ce o

a.” The Legal Automatlon Army Wlde System (LAAWS)

- ‘operdtés an electronic bulletin board (BBS) dedicated to serv-

' Army,

ing the Army legal communlty and certain approved DOD
agencies. The LAAWS BBS is the successor to the OTJAG
BBS formerly operated by the OTJAG Information Manage-
ment Office. Access to the LAAWS BBS currently is restrict-
ed to the foIlowmg 1ndIV1duals ‘

1) Actlve duty Army _]udge advocates;

2) Civilian attorneys employed by the Department of the

3) Arrny Reserve and Army National Guard judge advo-
cates on active duty, or employed full time by the federal gov-

ernment;

4) Active duty Army legal administrators, noncommis-
sioned ofﬁcers and court reporters

5) C1v1han Iegal support staff employed by the “Judge
Advocate General’s Corps, U.S. Army;

L e




.- 6) Attorneys (mrlrtary and civilian) employed by certain
supported DOD agencies (e.g., DLA, CHAMPUS, DISA,
HQS); and

PR o ,
. 7) Indlvrduals W1th approved wrrtten exceptrons o polr-

CY' R R A TNE ST W S N0 S LTS O S ,T'W\‘: w i
Lo Vi VTN RS &
Requests for exceptions to the access policy should be sub-
mitted to the following address:

LAAWS Project Off"rcerﬂ" I o
Attn;: LAAWS BBS SYSOPS
.- Mail Stop 385, Bldg. 257 s

) FortBelvorr VA 22060 5385

U A Jladide oA ey [

b. Effective 2 November 1992 ‘the LAAWS BBS system
was activated at its new location; the LAAWS Project Office
at Fort Belvoir, Virginia. In addition to this physical transi-
tion, the system has undergone a number of hardware and
software upgrades. The system now runs on a 80486 tower,
and all, lines are capable of operating at speeds up to 9600
baud.” While these changes will be transparent to the majority
of users, they will increase the efflcrency of the BBS, and pro-
vide faster access to those with hlgh speed modems.

¢. Numerous TJAGSA publications are available on’the
LAAWS BBS. Users can sign on by dialing commercial
(703) 805-3988, or DSN 6355-3988 with the following telecom-
munications configuration: 9600/2400/1200 baud; parity-
none; 8 bits; 1 stop bit; full duplex Xon/Xoff supported;
VT100 or ANSI terminal emulatlon Once logged on, the sys-
tem greets the user with an openmg “menu. Members need
‘only answer the prompts to call up and download desired pub-
lications. The system will ask a new user to answer several
questions and tell him or her that access will be granted to the
LAAWS BBS after receiving membership confirmation,
which takes approximately twenty-four hours. The Army
Lawyer will publish information on new publications and
materials as they become available through the LAAWS BBS

, d Instmctzom for Downloadmg Files Fron} zhe LAAWS B lletm
Board Service,

P H ERe st ©olsnda

s pae JRESIEG

(1) Log on to the LAAWS BBS usrng ENABLE and the
communications parameters listed in subparagraph c, above.

(2) If you have never downloaded files before, you will
_need the file decompression utility program that the LAAWS
BBS uses to facilitate rapid transfer over the phone lines.
This program is known as the PKUNZIP utility, To download
_it on to your hard drive, take the following actions after log-
ging on: Rt i SR W L O BN

(a) When the system asks, “Main Board Command?”
Join a conference by entering [j].

(b) From the Conference Menu, select the Automation
Conference by entering {12] and hit the. enter, key when ask to
view other conference members o

S el

(). Once you have joined the Automation Conference,
enter [d] to Download a file off the Automation Conference
mentu. : :

(d) When prompted to select a ﬁle _name, enter [pkz
110.exe]. This is the ] PKUNZIP ut111ty file.

TR e nte:a l k¥

(e) If prompted to select a commumcatrons protocol,

enter [x] for X-modem protocol.

CANILE S g

(f) The system will respond by glvmg you data such
as download time and file size, , You should, then press the F10
key, which will give you a top “line menu, If you are using
ENABLE 3. XX from this menu, select [f] for Files, followed
by [r] for Recerve followed by [x] for X- modem protocol.
The menu w1ll then ask for a file name. Enter
[c:\pkzl10.exel.

(g) If you are usmg ENABLE 4.0 select the PROTO-
COL optlon and’ select whrch protocol you “wish to use X-
modem- checksum Next_vselect the RECElVE option and

E pisgdatpivly @
enter the file kzl 10 exe” at the prompt

S5

(h) The LAAWS BBS and your computer will take
over from here. Downloadlng the file takes about fifteen to
twenty mmutes ENABLE w1ll drsplay information on the
progress of the tra' sfer as it Once the operatlon is
complete the BBS‘ wrll'drsplay the message “File transfer
completed.. > and 1nf0rmat10n .on the frle Your hard drive
now will have the compressed versron of the decompressmn
program needed to explode files with the “ZIP” extension.

(i) When the file transfer is completé, enter [a] to Aban-
don the conference. Then enter [g] for Good- bye to log-off
the LAAWS BBS - ’ U

I

(i) To usé'the decompressron program ‘you will have
to decompress, or explode the program itself. "To accomplish
this, boot-up into DOS and enter [pkz110] at the C:\> prompt.
The PKUNZIP utility will then execute, converting its files to
usable format. “"When'it has completed this process your hard
drive will havé the usable, exploded version of the PKUNZIP
utility program, as well as all of the compression/decompres-
sion utrlltles used by the LAAWS BBS

Voury EeRER rwebgy e

g sk

NE)) To download a ﬁle after Togging on to the LAAWS
BBS, take the following steps:

-+ (a) When ask to select a “Mam Board Command””

. ‘enter [d] to Download a file.

(b) Enter the name of the file you want to download
from subparagraph c, below. A listing of available files can
be viewed by selecting File Drrectorres from the main menu.

N v Eiooer wdeldn ki KGLE AN R R SRLE B

(c) When prompted to select a communications proto—
col ‘enter [x] for X-modem (ENABLE) protocol.

. (d) After the LAAWS BBS responds with the time and

- srze data ‘you'should press the F10 key, which will give you
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the ENABLE top-line menu. If you are using ENABLE 3.XX
select [f] for Eiles, followed by [r] for Receive, followed by
{x] for X-modem protocol. If you are using ENABLE 4.0
select the PROTOCOL option and select which protocol you
wish to use X-modem- checksum. Next select the RECEIVE
option,

{(e) When ask to enter a file name enter [¢:\XXXXX. yyyj
where XXXXxX.yyy 1s the name of the file you wish to down-
load.

(f) The computers take over from here. Once the oper-
ation is complete the BBS will display the message “File
transfer completed..” and information on the file. The file you
downloaded will have been saved on your hard drive.

(g) After the file transfer is complete, log off of the
LAAWS BBS by entering [g] to say Good-bye.

(4) To use a downloaded file, take the following steps:

(a) If the file was not compressed, you can use it in
ENABLE without prior conversion. Select the file as you
would any ENABILE word processing file. ENABLE will
give you a bottom-line menu containing several other word
processing languages. From this menu, select “ASCIL” After
the document appears, you can process it like any other
ENABLE file.

(b) If the file was compressed (having the “.ZIP” exten-
sion) you will have to “explode” it before entering the
ENABLE program. From the DOS operating system C:\>
prompt, enter [pkunzip{space}xxxxx.zip] (where “xxxxx.zip”
signifies the name of the file you downloaded, from the
LAAWS BBS). The PKUNZIP utility will explode the com-
pressed file and make a new file with the same name, but with
a new “DOC” extension. Now enter ENABLE and call up
the exploded file “XXXXX.DOC”, by following instructions
in paragraph (4)(a), above.

e. TJAGSA Publications Available Through the LAAWS
BBS. The following is a current list of TIAGSA publications
available for dowrloading from the LAAWS BBS (Note that
the date UPLOADED is the month and year the file was made
available on the BBS; publication date is available within each
publication):

FILENAME ~ UPLOADED

DESCRIPTION
1990_YIR.ZIP™ January 1991

" This is the 1990 Year in
Review article in ASCII
format. It originally was
provided at the 1991 Gov-
ernment Contract Law
Symposium at TTAGSA.

Legal Assistance Real
Property Guide March
1993.

Contract Attorneys’ Desk-
book, Volume 1, 129th
Contract  Attorneys’
Course, March 1993.

261.ZIP April 1993

505-1.721F March 1993
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CCLRZIP

e

DESCRIPTION
Volumé 1“0“f‘ ?th(e May
1992 Contract Attorneys’

" Course Deskbook.
~ Volume 2 of the May

1992 Contract Attorneys’
Course Deskbook.

The November 1991 Fis-
cal Law Deskbook from
the Contract Law Division
at TTAGSA.

FY93 TJAGSA Class
Schedule:; ASCII.

FY93 TJAGSA Class
Schedule; ENABLE 2.15.

FY93 TIAGSA Course
Schedule, ASCII.

FY93 TIAGSA Course
Schedule; ENABLE 2.15.

Army Lawyer/Military
Law Review Database

. ENABLE 2.15. Updated

FILENAME ~ UPLOADED
505-1.ZIP  March 1993
505-2.ZIP June 1992
506.Z1P November 1991
93CLASS.ASC July 1992
93CLASS.EN  July 1992
93CRS.ASC  July 1992
93CRS.EN Tuly 1992
ALAW ZIP Tune 1990
BBS-POL.ZIP December 1992

BULLETIN.TXT June 1993

Septerﬁber 19”90

CLG.EXE December 1992

DEPLOY.EXE  December 1992

through 1989 Army Law-
yer Index. It includes a
menu system and an

explanatory memorandum,
ARLAWMEM.WPF,

Draft of LAAWS BBS
operating procedures for
the TTAGSA policy coun-
sel representative.

List of eduational televi-
sion programs maintained
in the Video Information
Library at TTAGSA of
actual classroom instruc-
tions presented at the
school and video produc-
uons

Contract Clalms thlga-
tion, & Remedies.

Consumer Law Guide
Excerpts. Documents
were created in WordPer-
fect 5.0 or Harvard Graph-
ics 3.0 and zipped into
executable file.

Deployment Guide
Excerpts. Documents
were created in Word Per-
fect 5.0 and zipped into
executable file.
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FILENAME
FISCALBK.ZIP

FSO 201.ZIP

JA200A.ZIP

TA200BZIP ° *

JA210.ZIP

JA211.ZIP

JA231.ZIP

JA23592.ZIP

JA235.7IP

JA241.71P

JA260.ZIP

’] A261.71IP

J A262.Ztl$
maszp
TA267.ZIP
JA267.71P
TA268.ZIP
JA268.7Z1P
JA269.721P

JA269.Z1P

48

'UPLOADED _

DES CRIPTION

November 1990 ‘The November 1990 FIS-

QOctober 1992

August 1993

 August 1993

Qctober 1992

August 1992

Qctober 1992

August 1992

RN PP

August 1993

March 1992

September 1983

* March 1992
March 1992
"~ August 1993

Januvary 1993

January 1993

" January 1993

January 1993

_ January 1993

J anuary 1993

“cal “I’aw Deskbook from
the Contract Law Divi-
sion, TTAGSA.

"Updaté of FSO Automa-
tion Program. Download
to hard—only source disk,

\ ‘un21p to floppy, then

A:INSTALLA or
B.INSTALLB.

Defensive Federal Litiga-
tion—Part A, June 1993.

"Defensive Federal Litiga-
tion—Part B, June 1993.
“Law of Federal Employ-

ment, Oc¢tober 1992,

Law of Federal Labor—
Management Relations,
July 1992.

Reports of Survey and
Line of Duty Determina-
tions—Programmed
Instruction.

Government Information
Practices, July 1992 ed.
Updates JA235.zip.

Government Information
Practices.

Federal Tort Claims Act.

Soldiers’ & Sailors’ Civil
Relief Act. Updated Sep-
tember 1993.

Legal Assistance Real
Property Guide.

Legal Assistance Wills
Guide.

Family Law Guide.
Updated 31 August 1993.

Legal Assistance Office
Directory, October 1992.

Legal Assistance Office

- Directory.

Legal Assistance Notorial
Guide, June 1992.

Legal Assistance Notorial
Guide.

Federal Tax Information
Series, December 1992.

Federal Tax Information
Series.

FILENAME
JA271.71P

JA272.7Z1IP

JA274.71IP

JA275.71P

JA276.ZIP
JA276.ZIP

JA281.Z1P

JA281.21P
JA285.ZIP

JA290ZIP

JA301.ZIP
JA310.ZIP
JA320.ZIP

JA330.ZIP

JA337.ZIP

FECA sYait

JA4221.ZIP

JA4222.71P
JA4223.Z1P
JA4224.71P
JA4225.71P

JAS01-1.ZIP

JASO1-2.ZIP

_ UPLOADED
* March 1992

March 1992

March 1992

August 1993

Jannary 1993
January 1993

November 1992

November 1992

March 1992
March 1992

July 1992
July 1992
July 1992
July 1992

’J‘uly 1992

Apr11 1993

April 1993
April 1993
April 1993
April 1993

June 1‘993

June 1993
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DESCRIPTION

Legal Assistance Offlce
Administration Guide.

, ‘Legal Assistance Deploy-

ment Guide.

Uniformed Services For-
mer Spouses’ Protection
Act—Outline and Refer-
ences.

Model Tax Assistance
Program.
Preventive Law Series.

Preventive Law Series,
December 1992.

15-6 Investigations, Octo-
ber 1992.

15-6 Investigations.
Senjor Officer’s Legal
Orientation. )

SJA Office Manager’s
Handbook.

Unauthorized Absence—

Programmed Text, July
92.

Trial Counsel and Defense
Counsel Handbook, July
1992.

Senior Ofﬁcers,Legél Ori-
entation Criminal Law

" Text, May 1992.

Nonjudicial Punishment—
Programmed Text, March
1992.

Crimes & Defenses Desk-

.. book, July 1992

Op Law Handbook Disk

.. 1 of 5, April 1993 version.

Op Law Handbook, Disk
2 of 5, April 1993 version.

Op Law Handbook, Disk
3 of 5, April 1993 version.

Op Law Handbook, Disk
4 of 5, April 1993 version.

Op Law Handbook, Disk
5 of 5, April 1993 version.

Volume 1, TIAGSA Con-
tract Law Deskbook, May
1993.

" Volume 2, TIAGSA Con-

tract Law Deskbook, May
1993,




FILENAME UPLOADED DESCRIPTION

JAS506.ZIP June 1993 TIAGSA Fiscal Law
Deskbook, May 1993,

JAS09.71P October 1992 The TIAGSA Deskbook

from the 9th Contract
Claims, Litigation, and
Remedies Course held in
September 1992.

JAG School report to
DSAT. ND-BBS.ZIPJuly
1992TJAGSA Criminal
Law New Developments
Course Deskbook August
1992,

Volume 1 of the
TIAGSA’s Annual Year
in Review for CY 1991 as
presented at the January
1992 Contract Law Sym-
posium,

Volume 2 of TYAGSA’s
annual review of contract
and fiscal law for calander
year 1991.

Volume 3 of TTAGSA’s
annpual review of contract
and fiscal law for calander
_ year 1991.

March 1993 dkl;a

Janvary 1990

JAGSCHL.WPF March 1992

V1YIR91.ZIP  January 1992

V2YIR91.ZIP  January 1992

V3YIRO1.ZIP  January 1992

VOL2.CAC

YIRR9.ZIP Contract: Year in Review,

1989.

September 1993 Federal Tort Claims Act,
updated August 1993,

NA241.71P

f. Reserve and National Guard organizations without
organic computer telecommunications capabilities, and indi-
vidual mobilization augmentees (IMA) having bona fide mili-
tary needs for these publications, may request computer
diskettes containing the publications listed above from the
appropriate proponent academic division (Administrative and
Civil Law; Criminal Law; Contract Law; International Law;
or Developments, Doctrine, and Literature) at The Judge
Advocate General’s School, Charlottesville, VA 22903-1781.
Requests must be accompanied by one 5 1/a-inch or 3 1/2-inch

IS

blank, formatted diskette for each file. In addition, a request
from an IMA must contain a statement which verifies that he
or she needs the requested publications for purposes related to
his or her military practice of law.

g. Questions or suggestions concerning the availability of
TIAGSA publications on the LAAWS BBS should be sent to
The Judge Advocate General’s School, Literature and Publica-
tions Office, ATTN: JAGS-DDL, Charlottesville, VA
22903-1781. For additional information concerning the
LAAWS BBS, contact the System Operator, Sergeant First
Class Tim Nugent, commercial (703) 805-2922, DSN 655-
2922, or at the address in paragraph a, above.

4. TJIAGSA Information Management Items

a. Each member of the staff and faculty at The Judge
Advocate General’s School (TJAGSA) has access to the
Defense Data Network (DDN) for electronic mail (e-mail).
To pass information to someone at TTAGSA, or to obtain an
e-mail address for someone at TJAGSA, a DDN user should
send an e-mail message to:

“postmaster @jags2.jag.virginia.edu”

b. Personnel desiring to reach someone at TIAGSA via
DSN should dial 934-7115 to get the TTAGSA receptionist;
then ask for the extension of the office you wish to reach.

¢. The Judge Advocate General’s School also has a toll-
free telephone number. To call TIAGSA, dial 1-800-552-
3978.

5. The Army Law Library System

With the closure and realignment of many Army installa-
tions, the Army Law Library System (ALLS) has become the
point of contact for redistribution of materials contained in
law libraries on those installations. The Army Lawyer will
continue to publish lists of law library materials made avail-
able as a result of base closures. Law librarians having
resources available for redistribution should contact Ms. Hele-
na Daidone, JAGS-DDS, The Judge Advocate General’s
School, U.S. Army, Charlottesville, VA 22903-1781. Tele-
phone numbers are DSN 934-7115, ext. 394, commercial
(804) 972-6394, or facsimile (804) 972-6386.
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